
 

 

2012 MSCPA Regional Forum Update – Procedure 

October 18, 2012 

 

1. Assessment period began when Tax Court stipulation became final ( Mathia v. Comr.) 51  
2. Proposed revenue procedure issued with revised guidance on equitable relief for innocent spouses (Notice 

2012-8) 50  
3. Annual guidance released on issuance of letter rulings and determination letters (Rev. Proc. 2012-1) 52  
4. Annual revenue procedure provides guidance for issuance of technical advice by Chief Counsel (Rev. Proc. 

2012-2) 52  
5. Annual guidance lists areas in which IRS will not issue letter rulings, determination letters (Rev. Proc. 

2012-3) 53  
6. Revised procedures issued for obtaining letter rulings and other guidance (Rev. Proc. 2012-4) 53  
7. Annual revenue procedure issued listings no-rule areas for international issues (Rev. Proc. 2012-7) 55  
8. Guidance issued on changes to determining equitable relief from joint several liability (Notice CC-2012-

004) 93  
9. Employer failed to prove Forms 1099 were timely filed ( Martinez v. U.S.) 94  
10. Massachusetts law protects spouse who has funds seized from joint account ( Minihan v. Comr.) 93  
11. Relief provided from §6045B requirements for issuers of stock (Notice 2012-11) 123  
12. IRS failed to prosecute ‘responsible person' properly ( Hulick, U.S. v.) 124  
13. Revenue procedure regarding understatement penalties for taxpayers, preparers updated (Rev. Proc. 2012-

15) 123  
14. Tax penalty defense documents not shielded from government discovery ( Salem Financial Inc. v. U.S.) 

161  
15. Compelling IRS to release ozone data violates disclosure prohibition ( United States, In re) 159  
16. Chief Counsel's Office issues notice on tax court jurisdiction over additions to tax (Notice CC-2012-006) 

194  
17. Doctrine of res judicata bars appeal of small tax case determination ( Koprowski v. Comr.) 236  
18. Tolling provision of limitations period not applicable to claim ( Murdock v. U.S.) 235  
19. Foreclosure for tax liens may proceed against jointly held property ( Smith, U.S. v.) 235  
20. IRS expands list of tax return preparers that may obtain and renew PTIN (REG-124791-11) 264  
21. Requirements for furnishing Substitute K-1 in electronic format provided (Rev. Proc. 2012-17) 264  
22. Updated rules issued on permissible communications between Appeals officers and other parts of IRS 

(Rev. Proc. 2012-18) 267  
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46. New York stockbroker's conviction for tax evasion reversed ( Litwok, U.S. v.) 647  
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57. Federal Circuit lays out test for proving IRS issued deficiency notice ( Welch v. U.S.) 753  
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97. Claw-back request for privileged materials granted ( Potomac Electric Power Co. v. U.S.) 1280  
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1. BNA TM Weekly Report,SEC. 6229—PERIOD OF LIMITATIONS FOR MAKING 
ASSESSMENTS Assessment Period Began When Tax Court Stipulation Became 
Final,(Jan. 9, 2012)  

Mathia v. Comr., No. 10-9004 ( 10th Cir. 1/5/12 ) : Agreement and stipulation between IRS and partnership are not 
afforded one-year assessment period under §6231(b)(1).  

Facts: Taxpayer H was a limited partner in Partnership P, one of approximately 50 identically structured coal-
related partnerships and joint ventures sponsored by Corporation C. The IRS investigated C's partnerships during the 
1980s and determined that they existed solely to generate tax deductions for the partners. The IRS issued a final 
partnership administrative adjustment (FPAA) in 1990 that disallowed losses for the 1982 through 1984 tax years.  

In 1991, the IRS reached an agreement with the law firm representing P, setting forth terms for the resolution of the 
disallowed losses. The negotiation continued until August 2001, when a stipulation was filed with the Tax Court and 
became final in April 2002. The IRS issued assessments to the partners in January 2003. H and his wife W paid 
deficiencies totalling $155,706 for the years 1982 through 1984, but paid none of the interest due. The estate of H 
was represented in the litigation by W. IRS subsequently denied W's request for an abatement of the interest and W 
asked the Tax Court to review the timeliness of the assessments.  

The Tax Court found the assessments to have been timely. W contended that the 1991 agreement in principle and 
the 2001 stipulation qualified as “settlement agreements” for purposes of §6231(b)(1), in which case the relevant 
partnership items would become non-partnership items, and the IRS would be required to assess any taxes due 
within one year of those agreements.  

Holding: The Tenth Circuit found that the IRS's one-year period for making assessments against H did not begin 
running until the stipulation resolving the partnership-level issues became final in the Tax Court. The court stated 
that neither the 1991 agreement nor the 2001 stipulation was the type of agreement addressed in §6231(b)(1). Citing 
Crnkovich v. U.S., 202 F.3d 1325 ( Fed. Cir. 2000 ) , the court stated that the purpose of §6231(b)(1)(C) is to enable 
the resolution of an individual partner's tax liability apart from a unified partnership-level proceeding and the court 
noted that the plain terms of the statute indicate that a “settlement agreement” for those purposes is a bilateral 
compact between the IRS and an individual partner who opts out of a partnership-level proceeding. In addition, 
continued the court, as a partnership-level agreement, the settlement was governed by the statute of limitations under 
§6229(d), which permits the IRS to make assessments up to one year after the Tax Court's decision becomes final. 
Therefore, the court concluded, the January 2003 assessments were timely because they were made within the one-
year window under §6229(d).  

 For a discussion of assessments periods for partnerships, see 624 T.M., Audit Procedures for Pass-Through Entities, 
V.C.3.b., and in Tax Practice Series, see ¶3855, TEFRA Partnership Audit Procedures , ¶3855.03.D., and ¶3860, 
Statute of Limitations , ¶3860.03.E.  

 

 

 

 

 

 



 

2. BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Proposed Revenue Procedure Issued with Revised 
Guidance on Equitable Relief for Innocent Spouses,(Jan. 9, 2012)  

Notice 2012-8 , 2012-4 I.R.B. __ (1/23/12): Proposed revenue procedure issued regarding innocent spouse relief, 
expanding how IRS will take into account abuse and financial control by non-requesting spouse in determining 
whether relief is warranted.  

Discussion: The IRS issued a proposed revenue procedure that would update and supersede Rev. Proc. 2003-61, 
2003-2 C.B. 296. Rev. Proc. 2003-61 provided guidance on equitable relief from income tax liability under §§66(c) 
and 6015(f).  

The proposed revenue procedure would address the criteria used in making innocent spouse relief determinations for 
§6015(f) equitable relief cases and revises the factors for granting equitable relief. The proposed revenue procedure 
would also expand how the IRS will take into account abuse and financial control by the nonrequesting spouse in 
determining whether equitable relief is warranted. The proposed revenue procedure would apply to understatements 
of income tax in addition to underpayments. Finally, the proposed revenue procedure would provide for certain 
streamlined case determinations; new guidance on the potential impact of economic hardship; and the weight to be 
accorded to certain factual circumstances in determining equitable relief.  

The revised revenue procedure would apply to spouses who request either equitable relief from joint and several 
liability under §6015(f), or equitable relief under §66(c) from income tax liability resulting from the operation of 
community property law.  

The IRS stated that because the provisions in the proposed revenue procedure would expand the equitable relief 
analysis by providing additional considerations for taxpayers seeking relief, until the revenue procedure is finalized, 
the IRS will apply the provisions in the proposed revenue procedure instead of Rev. Proc. 2003-61 in evaluating 
claims for equitable relief under §6015(f). If taxpayers conclude that they would receive more favorable treatment 
under one or more of the factors provided in Rev. Proc. 2003-61 they should advise the IRS in their application for 
relief or supplement an already existing application, the IRS added. In those cases, the IRS will apply the factors 
from Rev. Proc. 2003-61, until a new revenue procedure is finalized.  

The IRS is requesting comments regarding the proposed revenue procedure. Comments should be submitted by Feb. 
21, 2012. 

 For a discussion of guidance regarding equitable relief under §6015(f) and Rev. Proc. 2003-61, see 515 T.M., 
Divorce and Separation, VIII.C.3.d., and 645 T.M., Innocent Spouse Relief, III.F., and in Tax Practice Series, see 
¶3825, Innocent Spouse Relief , ¶3825.03.F.  

 

 

 

 

 



3.  BNA TM Weekly Report,26 CFR §601.201—RULINGS AND DETERMINATION 
LETTERS Annual Guidance Released on Issuance of Letter Rulings and Determination 
Letters,(Jan. 9, 2012)  

Rev. Proc. 2012-1, 2012-1 I.R.B. 1: Revised procedures issued regarding letter rulings, determination letters, 
information letters, and other guidance on issues under jurisdiction of associate chief counsels and Division Counsel 
(Tax Exempt and Government Entities).  

Discussion: The IRS has released Rev. Proc. 2012-1, which explains how the IRS gives guidance to taxpayers on 
issues under the jurisdiction of the Associate Chief Counsel (Corporate), Associate Chief Counsel (Financial 
Institutions and Products), Associate Chief Counsel (Income Tax and Accounting), Associate Chief Counsel 
(International), Associate Chief Counsel (Passthroughs and Special Industries), Associate Chief Counsel (Procedure 
and Administration), and Division Counsel/Associate Chief Counsel (Tax Exempt and Government Entities), using 
letter rulings, closing agreements, determination letters, information letters, revenue rulings, and oral advice.  

The IRS stated that among the changes from Rev. Proc. 2011-1, 2011-1 I.R.B. 1, the new revenue procedure 
provides a new schedule of user fees, effective February 5, 2012.  

Rev. Proc. 2012-1 supersedes Rev. Proc. 2011-1.  

Rev. Proc. 2012-1 is effective as of January 3, 2012.  

 For general discussion of guidance on issues under the jurisdiction of the several associate chief counsels in the Tax 
Management Portfolios, see generally 621 T.M., IRS National Office Procedures—Rulings, Closing Agreements, 
and in Tax Practice Series, see ¶3827, National Office Guidance and Procedures , ¶3827.02.  

 

 

 

 

 

 

 

 

 

 

 

 

 



4.  BNA TM Weekly Report,26 CFR §601.105—EXAMINATION OF RETURNS AND 
CLAIMS FOR REFUND, CREDIT, OR ABATEMENT; DETERMINATION OF 
CORRECT TAX LIABILITY Annual Revenue Procedure Provides Guidance For Issuance 
of Technical Advice by Chief Counsel,(Jan. 9, 2012)  

Rev. Proc. 2012-2, 2012-1 I.R.B. 92: Procedures provided for furnishing technical advice to director or Appeals 
Area Director.  

Discussion: The IRS issued its second annual revenue procedure which provides guidance on: (1) when and how the 
Associate Chief Counsels (Corporate, Financial Institutions and Products, Income Tax and Accounting, 
Passthroughs and Special Industries, Procedure and Administration), and the Division Counsel/Associate Chief 
Counsel (Tax Exempt and Government Entities) will issue a technical advice memorandum (TAM) to a director or 
an Appeals Area Director; and (2) the taxpayer's rights when a director or an Appeals Area Director requests a 
TAM.  

The IRS stated that Rev. Proc. 2012-2 supersedes Rev. Proc. 2011-2, 2011-1 I.R.B. 90, and that no significant 
changes were made to the TAM procedures.  

Rev. Proc. 2012-2 is effective as of January 3, 2012.  

 For a discussion of the procedures for requesting technical advice in the Tax Management Portfolios, see 621 T.M., 
IRS National Office Procedures—Rulings, Closing Agreements, IV.B., and in Tax Practice Series, see ¶3827, 
National Office Guidance and Procedures , ¶3827.03.  

 

5.  BNA TM Weekly Report,26 CFR §601.201—RULINGS AND DETERMINATION 
LETTERS Annual Guidance Lists Areas in Which IRS Will Not Issue Letter Rulings, 
Determination Letters,(Jan. 9, 2012)  

Rev. Proc. 2012-3, 2012-1 I.R.B. 113: Revised list of areas issued for which IRS will not issue letter rulings or 
determination letters.  

Discussion: The IRS issued its third annual revenue procedure, providing a revised list of areas under the 
jurisdiction of the Associate Chief Counsels (Corporate, Financial Institutions and Products, Income Tax and 
Accounting, Passthroughs and Special Industries, and Procedure and Administration), and the Division 
Counsel/Associate Chief Counsel (Tax Exempt and Government Entities) for which it will not issue letter rulings or 
determination letters. Rev. Proc. 2012-3 supersedes Rev. Proc. 2011-3, 2011-1 I.R.B. 111, noted the IRS.  

The IRS stated that the changes from Rev. Proc. 2011-3 are as follows:  

Areas in Which Rulings Will Not Be Issued: 

 • Section 3.01(1), regarding §45, has been added.  
 • Section 3.01(2), regarding §61, has been modified.  
 • Section 3.01(56), regarding §704(b), has been modified.  
 • Section 3.02(1), regarding the economic substance doctrine and §7701(o), has been added.  

Areas in Which Rulings Will Not Ordinarily Be Issued: 

 • Section 4.01(33), regarding §451 and Rev. Proc. 2011-56, 2011-49 I.R.B. 834, has been modified.  



 • Section 4.01(41), regarding §§671 to 679 and Rev. Proc. 2011-56, 2011-49 I.R.B. 834, has been modified.  
 • Old section 4.01(45), regarding §1362, has been deleted.  

Areas Under Study in Which Rulings Will Not Be Issued: 

 • Section 5 has been modified to create new §5.01, Specific Questions and Problems, and to redesignate old 
§§5.01 through 5.08 as §§5.01(1) through 5.01(8), and to redesignate old §§5.09 through 5.19 as 
§§5.01(10) through 5.01(20).  

 • Section 5.01(8), regarding §451 and Rev. Proc. 2011-56, 2011-49 I.R.B. 834, has been modified.  
 • Section 5.01(9), regarding, §613A, has been added.  
 • Section 5.01(11), regarding §§671 to 679 and Rev. Proc. 2011-56, 2011-49 I.R.B. 834, has been modified.  
 • Section 5.02, General Areas, regarding rescissions of completed transactions, has been added. 

Paperwork Reduction Act: 

 • Section 9, regarding the Paperwork Reduction Act ( 44 USC §3507 ), has been modified. 

The IRS stated that a list of areas under the jurisdiction of the Associate Chief Counsel (International) relating to 
international issues on which the IRS will not issue letter rulings or determination letters is contained in Rev. Proc. 
2012-7, 2012-1 I.R.B. 232; the list of areas under the jurisdiction of the Commissioner, Tax Exempt and 
Government Entities Division relating to issues, plans or plan amendments on which the IRS will not issue letter 
rulings and determination letters is contained in Rev. Proc. 2012-4, 2012-1 I.R.B. 125; and a list of areas relating to 
issues regarding the qualified status of employee plans on which the IRS will not issue letter rulings and 
determination letters is contained in Rev. Proc. 2012-6, 2012-1 I.R.B. 197.  

Rev. Proc. 2012-3 is effective as of January 3, 2012  

 For a discussion in the Tax Management Portfolios of the areas: (1) in which the IRS will not rule, see 621 T.M., 
IRS National Office Procedures—Rulings, Closing Agreements, II.B.3.b., (2) in which the IRS ordinarily will not 
rule, see 621 T.M., IRS National Office Procedures—Rulings, Closing Agreements, II.B.3.c., (3) under extensive 
study in which rulings will not be issued, see 621 T.M., IRS National Office Procedures—Rulings, Closing 
Agreements, II.B.3.d., and (4) covered by automatic approval procedures, see 621 T.M., IRS National Office 
Procedures—Rulings, Closing Agreements, II.B.3.e., and in Tax Practice Series, see ¶3827, National Office 
Guidance and Procedures , ¶3827.02.C.  

 

 

 

 

 

 

 

 

 



6.  BNA TM Weekly Report,26 CFR §601.201—RULINGS AND DETERMINATION 
LETTERS Revised Procedures Issued for Obtaining Letter Rulings and Other 
Guidance,(Jan. 9, 2012)  

Rev. Proc. 2012-4, 2012-1 I.R.B. 125: Revised procedures issued for obtaining letter rulings, information letters, 
and other guidance on matters under jurisdiction of Commissioner, Tax Exempt and Government Entities Division.  

Discussion: The IRS stated that this revenue procedure is a general update of Rev. Proc. 2011-4, 2011-1 I.R.B. 123, 
which contains the IRS's general procedures for employee plans and exempt organizations (EO) letter ruling 
requests.  

In addition to minor revisions, such as updating citations to other revenue procedures, the IRS indicated that it made 
the following changes to Rev. Proc. 2011-4:  

 • Section 6 is revised to eliminate the no-rule provision on issues under §4965 because final regulations 
have been issued.  

 • Section 7.02 is revised to remove references to EO Technical and EO Determinations. 
 • Section 7.04(1) is revised to add language regarding reinstatement of organizations that have been 

automatically revoked and subordinate organizations in a group ruling that have been revoked.  
 • Section 7.04 is modified to add subsections (13) and (14), referencing determination of foundation status 

under §509(a)(3) and government entity voluntary termination of §501(c)(3) recognition, respectively.  
 • Section 9.01 is modified to reference the requirement that Form 8940, Request for Miscellaneous 

Determination, be included in certain determination requests.  
 • Section 9.08(1) is modified by referencing §6 of Rev. Proc. 2012-9.  
 • Section 10.02 is modified by adding references to Notice 2011-4 and Notice 2011-44 .  
 • Section 10.03 is modified by referencing Rev. Proc. 2011-44.  
 • Appendix E (Additional Checklist for Church Plan Ruling Requests) is modified to reflect the changes 

described in Rev. Proc. 2011-44.  

Rev. Proc. 2012-4, which supersedes Rev. Proc. 2011-4, is effective January 3, 2012.  

 For a discussion of how to obtain a letter ruling in the Tax Management Portfolios, see generally 621 T.M., IRS 
National Office Procedures—Rulings, Closing Agreements, and in Tax Practice Series, see ¶3827, National Office 
Guidance and Procedures , ¶3827.02.  

 

 

 

 

 

 

 

 



7.  BNA TM Weekly Report,26 CFR §601.201—RULINGS AND DETERMINATION 
LETTERS Annual Revenue Procedure Issued Listings No-Rule Areas for International 
Issues,(Jan. 9, 2012)  

Rev. Proc. 2012-7, 2012-1 I.R.B. 232: Annual revenue procedure lists areas under jurisdiction of Associate Chief 
Counsel (International) on which IRS will not issue, or ordinarily issue, advance rulings or determination letters.  

Discussion: The IRS has published its annual list of areas under the jurisdiction of the Associate Chief Counsel 
(International) on which it will not issue rulings or determination letters under any circumstances, as well as those 
areas in which it will issue rulings only when there are unique and compelling reasons for doing so.  

The revenue procedure lists no changes from Rev. Proc. 2011-7, 2011-1 I.R.B. 233, which is superseded. Rev. Proc. 
2012-7 is effective January 3, 2012.  

 For a discussion of the IRS's no-ruling policy in the Tax Management Portfolios, see 621 T.M., IRS National Office 
Procedures—Rulings, Closing Agreements, II.B.3., and in Tax Practice Series, see ¶3827, National Office Guidance 
and Procedures , ¶3827.02.C.  

 

8. TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL LIABILITY 
ON JOINT RETURN Guidance Issued on Changes to Determining Equitable Relief from 
Joint Several Liability,(Jan. 16, 2012)  

Notice CC-2012-004: Guidance provided on handling cases claiming equitable relief under §6015(f) or §66(c) 
docketed with Tax Court.  

Discussion: In Notice 2012-8 , 2012-4 I.R.B. __ (1/23/12), the IRS proposed a revenue procedure with revised 
factors to be used to consider requests for equitable relief under §6105(f). The notice stated that until a final revenue 
procedure is issued, the IRS will apply the provisions in the proposed revenue procedure instead of Rev. Proc. 2003-
61, 2003-2 C.B. 296, in evaluating claims for equitable relief.  

The Chief Counsel's Office advised that effective immediately, IRS attorneys will no longer argue that equitable 
relief is not warranted in §6015(f) cases based on the factors set forth in Rev. Proc. 2003-61. Instead, the Chief 
Counsel's Office advised, attorneys will apply the revised factors set forth in the proposed revenue procedure until a 
final revenue procedure is published. The Chief Counsel's Office noted that the revised factors emphasize the effect 
abuse by the nonrequesting spouse will have in determining whether relief is warranted and provide guidelines with 
respect to the weight to be accorded certain factual circumstances.  

The Chief Counsel's Office also stated that attorneys should review their inventory of open Tax Court cases to 
determine whether equitable relief under §6015(f) is at issue. Cases which are in the court's general docket, and for 
which the factors in Rev. Proc. 2003-61 were used, should be referred to the IRS's Cincinnati Centralized Innocent 
Spouse Operation (CCISO) unit for a new determination based on the revised factors, the Chief Counsel's Office 
stated. For all other cases, the attorney must contact Branch 1 or 2 of Procedure and Administration immediately to 
discuss how to proceed, the Chief Counsel's Office stated.  

 

 

 



9.  TM Weekly Report,SEC. 7502—TIMELY MAILING TREATED AS TIMELY FILING 
AND TIMELY PAYING Employer Failed to Prove Forms 1099 Were Timely Filed,(Jan. 
16, 2012)  

Martinez v. U.S., No. 09-531T ( Fed. Cl. 1/5/12 ) : Absent evidence of mailing of Forms 1099, taxpayer not entitled 
to judgment against assessment for employment taxes.  

Facts: Trucking Company C was operated as a sole proprietorship from 1987 until 2000. Through 1993, Taxpayer 
(P) treated his drivers as independent contractors and did not pay federal employment taxes for 1988 and 1989, and 
did not file Form 1099 returns. The IRS audited P and determined the drivers were employees, and assessed 
employment taxes for 1988 and 1989. P paid the assessments in full.  

Later, P spoke with other drivers in the area who told him he could treat drivers as independent contractors if he 
annually filed 1099 returns and gave copies to the drivers. P began to do so in 1993. In 1997, the IRS examined P 
for years 1995 and 1996 and again determined the drivers were employees. P appealed, but in 2001 the Appeals 
office upheld the findings and P was assessed for 1995 and 1996. In August and September 2008, P made payments 
representing the total employment taxes due for one worker for 1995 and 1996 and then filed refund claims which 
were denied by the IRS.  

P admitted owing the taxes but sought “safe haven” protection under §530 of the 1978 Revenue Act, under which a 
taxpayer that incorrectly treats an employee as an independent contractor is exempt from employment tax liability if 
three requirements are satisfied. The IRS conceded that P qualified for relief from the 1995 assessment, but 
contended he did not qualify for relief for the 1996 assessment because he did not timely file returns for his drivers 
in 1996. P admitted he could not prove timely delivery under the physical delivery rule or the §7502 exception, but 
argued that he could prove timely delivery under the common law mailbox rule with proof of timely and proper 
mailing. 

 

 

 

 

 

 

 

 

 

 

 

 



10.  BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Massachusetts Law Protects Spouse Who Has Funds 
Seized from Joint Account,(Jan. 16, 2012)  

BNA Snapshot  

Minihan v. Comr., 138 T.C. No. 1 ( 1/11/12 )  

Key Holding: Massachusetts law protects individual from IRS seizure of funds held in joint bank account.  

Key Takeaway: Individual who owns shares in joint bank account seized by IRS is not precluded from taking 
action to recover funds.  

Minihan v. Comr., 138 T.C. No. 1 ( 1/11/12 ) : Under Massachusetts law, taxpayer owned 50% share of funds held 
in joint bank account; taxpayer is entitled to refund under §6015(g)(1) of share of levied funds.  

Facts: Taxpayer (T) and husband (H) were married in 1989, and during the marriage T raised the couple's three 
daughters. H prepared joint federal income tax returns and both T and H signed the returns. Unbeknownst to T, H 
did not remit payments for 2002, 2003, 2004, 2005, and 2006. The couple's financial situation deteriorated in 2007. 
In 2004, the IRS started collection activity for 2001 and 2002. The IRS did not make additional levies until 2010. T 
saw the IRS correspondence in July 2007 regarding the couple's unpaid taxes. T filed for divorce in September 2007, 
which was not finalized until January 2011. In 2008, the family house was sold and the proceeds were placed into a 
bank account, which was held jointly. By February 2010, the balance in the joint account was about $170,000. The 
IRS issued two notices of levy to the bank, attaching H's interest in the account. On March 2, 2010, the IRS received 
a levy payment of $20,584.93 from the bank. On March 11, 2010, the IRS received another levy payment from the 
bank of $63,257.42. T filed a petition with the court in November 2009 appealing the IRS's denial of innocent 
spouse relief and asked the court for a refund of her share of the funds taken by the IRS to satisfy the separate 
liability of H. The IRS moved for summary judgment as the entire joint and several liability had been fully paid. The 
IRS argued (1) that T was not entitled to any relief from joint liability under §6015, and (2) that, even if T is entitled 
to such relief, she is not entitled to a refund.  

Holding: The Tax Court first addressed the issue of whether T was entitled to relief from joint liability under 
§6015(f) and held that the court would assume, without decision, that T was entitled to relief. The court explained 
that because the liability had been satisfied by the levies, T's request for relief was moot unless a refund was 
possible.  

The Tax Court then held that T was entitled to an innocent spouse relief refund, because under Massachusetts law 
she owned half of the funds in the bank account. The court explained that under Massachusetts law T had a half 
ownership interest in the joint account with H, and she had a right to bring a post-seizure action under §6015(g)(1) 
to establish her rights in the seized property and seek a judgment against the seizing creditor (the IRS) for the 
amount of the joint account that she owned. The court stated that “[t]he money in the joint account came from the 
sale of the couple's long-time marital house, in which they had made a home together during almost two decades of 
marriage.” The court concluded that under Massachusetts law T had a 50% ownership in the joint account, and 
therefore, her interest survived the seizure and she was entitled under §6015(g)(1) to a refund of half the money the 
IRS seized from the joint account. 

 

 

 



11.  BNA TM Weekly Report,SEC. 6045B—RETURNS RELATING TO ACTIONS 
AFFECTING BASIS OF SPECIFIED SECURITIES Relief Provided from §6045B 
Requirements for Issuers of Stock,(Jan. 23, 2012)  

Notice 2012-11, 2012-5 I.R.B. __ (1/30/12): Transitional relief provided from information reporting requirements 
under §6045B that apply to issuers of stock with respect to organizational actions affecting basis of stock.  

Discussion: Section 6045B provides that, for organizational actions beginning in 2011, an issuer of stock must file a 
return with the IRS to describe organizational actions that affect the basis of specified securities. The issuer must 
generally file the return within 45 days after such organizational action. The issuer must also furnish a 
corresponding statement to each nominee of the stockholder by January 15th of the year following the year of the 
organizational action.  

The IRS stated that because January 15, 2012, is a Sunday and January 16, 2012, is a federal holiday, issuers should 
have furnished required statements by January 17, 2012. The IRS also announced that issuers must have reported 
2011 organizational actions without penalty if Form 8937 was filed by January 17, 2012. However, the IRS stated 
that it would have permitted an issuer to publicly report an organizational action by posting either Form 8937 or the 
required information in a readily accessible format to an area of its primary public website.  

Additionally, the IRS noted that it would not impose penalties for reporting incorrect information under §§6721 and 
6722 on issuers that must file information returns and furnish statements provided that they made a good-faith effort 
to timely post the Form 8937 or the required information on their websites or file accurate Forms 8937 and furnish 
the issuer statements. The transitional relief was limited to reporting organizational actions occurring in 2011.  

Editor's Note: The IRS released the notice to the public on January 13, after publication of the last issue of TMWR. 
The editors at Bloomberg BNA wanted our subscribers to be aware of this information through this publication even 
though this issue is dated after the relief period has passed.  

  

 

 

 

 

 

 

 

 

 

 

 



12.  BNA TM Weekly Report,SEC. 6672—FAILURE TO COLLECT AND PAY OVER 
TAX, OR ATTEMPT TO EVADE OR DEFEAT TAX IRS Failed to Prosecute 
‘Responsible Person' Properly,(Jan. 23, 2012)  

BNA Snapshot  

U.S. v. Hulick, No. 1:08-cv-00499 ( D.N.H. 1/18/12 )  

Key Holding: IRS's procedural failures in trust fund recovery penalty assessment case allow court to rule an 
individual to be not responsible for withheld taxes.  

Key Takeaway: Government complaint and memoranda needlessly blur and confuse case to benefit of allegedly 
responsible person.  

U.S. v. Hulick, No. 1:08-cv-00499 ( D.N.H. 1/18/12 ) : Taxpayer is not responsible person in charge of funds for 
eight related companies associated with airlines where IRS did not clearly describe taxpayer's relationship with the 
eight companies as it tended to avoid precision “preferring instead to employ gross generalities, referring to various 
companies collectively as the ‘Airline Companies' or the ‘Jet Companies.' Court also noted that IRS never identified 
which assessments related to the eight companies it actually sought to recover in litigation. IRS's pleadings and 
memoranda group the companies together as if they were a single entity, and IRS's complaint is “not clear and its 
various memoranda needlessly blur and confuse what should be a fairly straight-forward case,” noted the court.  

 For More Information 

For a discussion of “responsible person” in the Tax Management Portfolios, see 639 T.M., Responsible Person and 
Lender Liability for Trust Fund Taxes — §§6672 and 3505, II.E., and in Tax Practice Series, see ¶3875, Liability for 
Trust Fund Taxes , ¶3875.02.  

 

 

 

 

 

 

 

 

 

 

 

 



13.  BNA TM Weekly Report,SEC. 6662—IMPOSITION OF ACCURACY-RELATED 
PENALTY ON UNDERPAYMENTS Revenue Procedure Regarding Understatement 
Penalties for Taxpayers, Preparers Updated,(Jan. 23, 2012)  

BNA Snapshot  

Rev. Proc. 2012-15  

Key Development: Reporting requirements for Schedule M-3 (Form 1120), Part III, and the employee remuneration 
limitations under the amended §162(m) have changed.  

Potential Impact: Additional reporting is required on the potential controversy concerning the tax treatment of the 
items.  

Rev. Proc. 2012-15, 2012-7 I.R.B. __ (2/13/12): Guidance issued on adequate disclosure for purpose of avoiding 
understatement penalties under §6662 for taxpayers and §6694 for tax return preparers.  

Discussion: The IRS has released a revenue procedure identifying circumstances under which the disclosure on a 
taxpayer's income tax return with respect to an item or a position is adequate for the purpose of reducing the 
understatement of income tax under §6662(d) (relating to the substantial understatement aspect of the accuracy-
related penalty), and for the purpose of avoiding the tax return preparer penalty under §6694(a) (relating to 
understatements due to unreasonable positions). The IRS stated that Rev. Proc. 2012-15 updates Rev. Proc. 2011-13, 
2011-3 I.R.B. 318, to include reference to: (i) a correction to the reference to Schedule M-3 (Form 1120), Part III; 
and (ii) the employee-remuneration limitations under the amended §162(m).  

For Schedules M-1, Reconciliation of Income (Loss) per Books With Income per Return, and all Schedules M-3 
(Form 1120), Net Income (Loss) Reconciliation for Corporations with Total Assets of $10 Million or More, the 
information provided must reasonably inform the IRS of the potential controversy concerning the tax treatment of 
the item, the IRS stated. The revenue procedure added that if the information does not provide IRS with adequate 
notification, a Form 8275, Disclosure Statement, or Form 8275-R, Regulation Disclosure Statement, must be used to 
disclose the item.  

The IRS stated that an item reported on a line with a preprinted description, shown on an attached schedule or 
itemized on Schedule M-1, can represent the aggregate amount of several transactions producing that item, such as a 
group of similar items or amounts or expenses incurred for supplies by a taxpayer engaged in a business. The IRS 
added that in some instances, a potentially controversial item may involve a portion of the aggregate amount 
disclosed on the schedule. However, the IRS will not consider itself to have been reasonably apprised of a potential 
controversy through the aggregate amount disclosed and in these instances, the taxpayer must use Form 8275 or 
Form 8275-R for that portion of the item, the revenue procedure stated. Combining unlike items, whether on 
Schedule M-1 or Schedule M-3 (or on an attachment when directed by the instructions) will not constitute adequate 
disclosure, the IRS noted. For Part III of Schedule M-3 (other expense or deduction items with differences), the 
entry must provide descriptive language, the revenue procedure stated, such as “cost of noncompete agreement 
deductible not capitalizable.” If not enough space is available on the form, the description must be continued on an 
attachment, the IRS noted.  

The IRS stated that a complete and accurate disclosure of a tax position on the appropriate year's Schedule UTP, 
Uncertain Tax Position Statement, will be treated as if the corporation had filed a Form 8275 or Form 8275-R for 
that tax position. The reverse will not be true, however; the IRS added that it will not treat the filing of a Form 8275 
or Form 8275-R as if the corporation filed a Schedule UTP. In addition, on compensation of officers, the revenue 
procedure stated that Form 1120, Schedule E, must be completed when required by its instructions. The time 
devoted to business must be expressed as a percentage as opposed to “part-time” or “as needed.” Reporting on 
Schedule E regarding the reasonableness of officers' compensation does not apply to golden parachute payments, as 



defined under §280G, the IRS concluded, nor does it apply to the extent that remuneration paid or incurred exceeds 
the employee-remuneration limitations under §162(m).  

The IRS added that the revenue procedure applies to any income tax return filed on 2011 tax forms for a taxable 
year beginning in 2011, and to any income tax return filed on 2011 tax forms in 2012 for short taxable years 
beginning in 2012.  

 

14.  BNA TM Weekly Report,SEC. 7525—CONFIDENTIALITY PRIVILEGES 
RELATING TO TAXPAYER COMMUNICATIONS Tax Penalty Defense Documents Not 
Shielded from Government Discovery,(Jan. 30, 2012)  

BNA Snapshot  

Salem Financial Inc. v. U.S., No. 10-192T ( Fed. Cl. 1/18/12 )  

Key Holding: Tax advice prepared in defense of tax penalties cannot be shielded from discovery in litigation over 
taxpayer's participation in a tax shelter.  

Key Takeaway: Opens possibility that a judge may use privilege waiver based on communications with an adviser 
as part of a tax penalty defense to sweep all subject-matter communications between taxpayer and adviser into the 
waiver.  

Salem Financial Inc. v. U.S., No. 10-192T ( Fed. Cl. 1/18/12 ) : Company challenging IRS finding that it used tax 
shelter to claim $498 million in improper foreign tax credits cannot use privilege to shield tax advice prepared in 
defense of tax penalties from discovery.  

Facts: In February 2010, the IRS issued a notice of deficiency to Company (C) the successor-in-interest to LLC, 
regarding LLC's reporting on its 2002 through 2007 tax returns, specifically the use of Structured Trust Advantaged 
Repackaged Securities (STARS) tax shelters. During the tax years at issue, LLC was a subsidiary of Corp. After 
reserving the right to seek a refund, C paid the $885 million in taxes, penalties, and interest assessed by the IRS. C 
then filed suit in the Court of Federal Claims seeking to recover $688 million in federal income taxes and penalties. 
In November 2011, the IRS asked the court to compel C to produce various documents it withheld as containing tax 
reserve information, as containing tax practitioner information, or under the attorney-client privilege. C contended 
the tax reserve information is privileged under the work product doctrine because they were prepared in anticipation 
of litigation. The IRS maintained that tax reserves were prepared by an accounting firm (Firm) for financial 
reporting purposes, not in anticipation of litigation, and therefore they are not protected by the work product 
doctrine. The IRS noted that C sought advice from Firm concerning the reserves as a defense to IRS penalties.  

Holding: The Court of Federal Claims held that C waived protection of the work product doctrine regarding its tax 
reserve documents by relying on Firm's advice as a defense to IRS penalties. The court further noted that when a 
party waives work product protection, the waiver extends to all non-opinion work product concerning the same 
subject matter. By relying on the advice given by Firm, as part of its defense to IRS penalties, C conceded that it has 
put “the advisor's advice ‘at issue' in the case,” the court explained. Although C attempted to distinguish between 
Firm's “technical analysis of STARS” and the information and analysis that resulted in Corp.'s tax reserve position, 
the court stated that C admitted that its reserve position was “informed by the advice of counsel.” The court 
concluded that the subject matters C attempted to parse out were “inextricably intertwined.”  

The court then held, regarding the documents that C claimed were protected by the privilege under §7525, that C 
also waived the privilege by relying on advice as a defense to IRS penalties. The IRS asserted that the documents 
fell within the exception to the §7525 privilege, which excludes from protection, communications in connection with 
the “promotion” of a “tax shelter.” However, the court stated that the IRS was attempting to broaden the exception, 



and the documents in question were not connected to the “promotion” of the tax shelter because Corp. was already 
participating. Congress chose to exempt communications that “promote” participation in a tax shelter, not exempt 
communications in connection with the “promotion and implementation of a tax shelter,” the court stated. Even 
though the court disagreed with the IRS's argument, the court still held that C waived the tax practitioner privilege 
because the documents at issue contain advice concerning proposed changes in law and the unwinding of STARS, 
therefore, as a defense to IRS penalties. The “pre- and post-closing advice appears to relate to the same subject 
matter: the proper tax treatment of STARS,” the court concluded.  

 

15. BNA TM Weekly Report,SEC. 6103—CONFIDENTIALITY AND DISCLOSURE OF 
RETURNS AND RETURN INFORMATION Compelling IRS to Release Ozone Data 
Violates Disclosure Prohibition,(Jan. 30, 2012)  

BNA Snapshot  

In re United States, No. 992 ( Fed. Cir. 1/20/12 )  

Key Holding: Court order compelling government to release certain test data is violation of Code's general 
prohibition against disclosure of tax return information.  

Key Takeaway: In a case of first impression, the Federal Circuit brings uniformity to a lower court's split on the 
scope of the §6103(h)(4)(B) exception to taxpayer confidentiality provisions.  

In re United States, No. 992 ( Fed. Cir. 1/20/12 ) : IRS cannot be compelled to turn over excise tax-related test data 
in light of general prohibition against disclosure of tax return information.  

Facts: Taxpayer (T) manufactured and imported for sale in the United States consumer telephones. T reported that it 
owed no excise tax and submitted a certified letter from its overseas manufacturers and suppliers stating that no 
ozone depleting chemicals (ODCs) were used in the manufacture of the phones. The IRS audited T's imports. 
PNNL, as a contractor with the IRS, purchased T's phones from retail stores and tested the phones' circuit boards. 
After completing its audit, the IRS assessed T almost $10 million in excise taxes, penalties, and interest payments. T 
paid the ODC excise tax assessments for alleged taxable transactions and then filed a complaint in the Court of 
Federal Claims seeking a refund.  

T's asserted that no ODCs were ever used in its manufacturing process, and that PNNL's testing procedures are 
scientifically invalid and unreliable. In preparation for a mini-trial on the validity and reliability of PNNL's testing 
procedures, T sought to discover information regarding PNNL's testing of commercial products during the IRS's 
audit of other taxpayers. After the United States refused to turn over the requested materials on confidentiality 
grounds, T sought and obtained from the Court of Federal Claims an order compelling discovery. The court held 
that, while the information sought was “return information” as broadly defined under §6103(a), and thus generally 
prohibited from disclosure by the IRS, it was nonetheless authorized to be disclosed in these proceedings under the 
enumerated exception provided in §6103(h)(4)(B). The United States contends that the Court of Federal Claims 
improperly interpreted §6103(h)(4)(B) in compelling discovery, so as to require the IRS to turn over information it 
is statutorily required to keep confidential. The United States urges that the Federal Circuit issue a writ of mandamus 
directing the Court of Federal Claims to vacate its order compelling disclosure.  

Holding: In a case of first impression, the Federal Circuit held that the IRS cannot be compelled to turn over excise 
tax-related test data in light of the general prohibition against disclosure of tax return information. The court 
examined Shell Petroleum Inc. v. U.S., 47 Fed. Cl. 812 ( 2000 ) , in which the Court of Federal Claims held that the 
disclosure requirements were satisfied if the item was directly related to the purpose of discovery. However, in Vons 
Cos. Inc. v. U.S., 51 Fed. Cl. 1 ( 2001 ) , the Court of Federal Claims relied on legislative history to narrowly 
construe §6103(h)(4)(B) to deny discovery for similarly situated third parties, the court stated. The Federal Circuit 



said that its “analysis of the language, structure, and legislative history of these provisions leads us to agree with the 
government that the decision of the Court of Federal Claims requiring disclosure of this private taxpayer information 
was a clear abuse of discretion.”  

Rejecting T's argument that the “directly related” requirement of §6103(h)(4)(B) was met, the court looked at the 
legislative history which articulates an “item test” that must have “a direct relationship” to the resolution. By using 
“directly” to modify the “related to” language in §6103(h)(4)(B), Congress intended an even narrower exception to 
apply for disclosure, the Federal Circuit explained. A Senate example made it clear that the treatment of an item on a 
third party's return is not related, never mind directly related to, the resolution of a taxpayer's issue when the only 
link is the same tax treatment for a similar item of liability, income, deduction, or credit, the court added. The 
Federal Circuit also said T arrived at its erroneous understanding of §6103(h)(4)(B) by failing to give effect to every 
clause and word in the statute. The tests did not exist until after the third-party taxpayers filed their tax returns and 
could not be “reflected” in such filings, the court said. The court concluded that “[i]n view of the lack of anything in 
the language or history of the provisions that even suggests, let alone establishes that Congress intended to authorize 
disclosure of information such as the information sought in this case, we hold that the Court of Federal Claims 
clearly erred as a matter of law in compelling discovery.”  

 

16.  BNA TM Weekly Report,SEC. 6651—FAILURE TO FILE RETURN OR TO PAY 
TAX Chief Counsel's Office Issues Notice on Tax Court Jurisdiction Over Additions to 
Tax,(Feb. 6, 2012)  

Notice CC-2012-006: Chief Counsel's Office issued notice taking position that, while Tax Court has held that it 
lacks jurisdiction over addition to tax under §6651(a)(2) in deficiency proceeding, IRS maintains position that court 
has jurisdiction to redetermine deficiency for period upon which addition to tax is based. Chief Counsel's Office 
stated that, in Vines v. Comr., T.C. Memo 2009-267 , IRS claimed Tax Court contradicted both legislative history 
and its own precedent in holding that taxpayer cannot raise §6651(a)(2) addition to tax in deficiency proceeding, 
stating in dicta that court lacked jurisdiction over §6651(a)(2) addition to tax not attributable to deficiency. Chief 
Counsel's Office advised that attorneys should not move to dismiss on jurisdictional grounds taxpayer's claim 
seeking determination of §6651(a)(2) addition to tax in such situations 

 

 

 

 

 

 

 

 

 

 



 

17.  BNA TM Weekly Report,SEC. 7463—DISPUTES INVOLVING $50,000 OR LESS 
Doctrine of Res Judicata Bars Appeal Of Small Tax Case Determination,(Feb. 13, 2012)  

BNA Snapshot  

Koprowski v. Comr., 138 T.C. No. 5 ( 2/6/12 )  

Key Holding: Res judicata bars a tax liability determined under the Tax Court's “small tax case” rules from being 
relitigated.  

Key Takeaway: An individual who represented himself in consecutive related cases in the Tax Court is barred from 
relitigating the second case as the first case was not appealable under court's small tax case procedures.  

Koprowski v. Comr., 138 T.C. No. 5 ( 2/6/12 ) : Taxpayer who entered into stipulated decision with spouse after 
electing “small tax case procedures” cannot re-litigate tax liability.  

Facts: Taxpayer (T) and his wife (W) filed a joint federal income tax return for tax year 2006. The IRS took 
positions that W had received taxable distributions from the estate of her late father that were not reported on the 
couple's income tax return. A notice of deficiency was issued to T and W. In early 2009, T and W filed a petition in 
the Tax Court and they elected to have the case proceed under the small tax case procedures pursuant to §7463. In 
one of the case filings, T claimed innocent spouse relief under §6015. In October 2009 when the case was called 
from the calendar, T spoke for the couple. A volunteer lawyer then spoke for T and W and the lawyer then signed a 
stipulated decision document on behalf of T and W. The court sustained the IRS's deficiency determination in 
November 2009.  

While the earlier case was pending, T submitted to the IRS a request for innocent spouse relief. The relief was 
denied in May 2010. In June 2010, T filed a petition seeking review of the IRS's denial of his request for innocent 
spouse relief. In September 2011, the Tax Court ordered T to file a response to the IRS's motion for summary 
judgment. T filed a response which did not discuss §6015(g)(2). T was given an opportunity to supplement his 
response. T's response said that res judicata should not apply, but did not present evidentiary materials and did not 
discuss §6015(g)(2).  

Holding: The Tax Court held that the doctrine of res judicata barred T's attempt to relitigate his deficiency pursuant 
to §7463 and the court added that it also precluded T's attempted litigation of an innocent spouse relief claim since 
the claim was an issue in the earlier case and T participated meaningfully in the prior case. The court explained that 
§7463 provides that where a Tax Court petition involves an amount not exceeding $50,000, the petitioner can elect 
to follow the small tax case rules which deprives a petitioner from appealing an adverse decision, but also protects 
him or her from defending an IRS appeal of a decision favorable to the petitioner. The court stated that presumably 
T and W weighed the considerations in deciding to elect small tax case status for their prior deficiency case.  

Analyzing both the doctrines of res judicata and collateral estoppel, the court concluded that T's tax liability for 
2006 (the year for which he sought relief from joint liability) had already been decided and the doctrine of res 
judicata required the court to follow the prior decision. T argued that the earlier case was a “small case,” but the 
court stated that the statute assures the finality of a small tax cases decision by exempting it from appellate review. 
Addressing T's argument that the issue of innocent spouse relief was not raised in the previous litigation, the court 
noted that T was wrong in asserting that the defense was not raised since T did raise the defense. Technically, T was 
correct in asserting that the defense was not adjudicated, the court added, since the parties withdrew cross-motions 
and T and W conceded the case in full.  

 



18. BNA TM Weekly Report,SEC. 6511—LIMITATIONS ON CREDIT OR REFUND 
Tolling Provision of Limitations Period Not Applicable to Claim,(Feb. 13, 2012)  

BNA Snapshot  

Murdock v. U.S., No. 11-326T ( Fed. Cl. 2/9/12 )  

Key Holding: Tolling statute limits recovery for refund of taxes that had been withheld from an individual's pension 
disbursements.  

Key Takeaway: A court is bound to apply time limitations set by Congress, unless the tolling or suspension of a 
period is allowed, which did not apply in present case.  

Murdock v. U.S., No. 11-326T ( Fed. Cl. 2/9/12 ) : Tolling provision of tax code did not make daughter's request for 
refunds of taxes timely even where father may have been financially disabled.  

Facts: Taxpayer died in 2006, at the age of 90. His daughter (D) was appointed trustee. D discovered that T failed to 
file returns for 2001 through 2006. The IRS had withheld income tax from T's pension disbursements for each of 
those years. D filed returns on behalf of T for the pertinent years. The tax returns for 2001 through 2004 requested 
refunds. The IRS denied the refunds and also denied an appeal on the ground that the refund request was untimely 
under §6511. D argued that the refund requests are timely because T's disabilities served to toll the time limitations 
on returns and refund requests under §6511.  

Holding: The Court of Federal Claims held that although the IRS conceded that the refund claim was properly filed 
by D, she was not entitled to the refund because the court was unable to toll the look-back period of §6511(b)(2)(A). 
Section 6511 has two look-back periods, the court stated, adding that the look-back provisions limit refunds to taxes 
paid within the pertinent look-back window. The court explained that D's refund claim was timely (due to the IRS's 
concession), but the parties differed as to whether D would be entitled to recover any money. The court analyzed the 
periods and found that D's claim was filed four months after the limitation period. As to her argument that the tolling 
period should extend beyond T's death, the court added that the period of tolling could only be suspended during the 
“period of such individual's life that such individual is financially disabled” as stated in §6511(h) and since T was no 
longer alive, the tolling period “can no longer apply and the statutory clock must begin to run.” The court concluded 
that because §6511(b)(2)(A) limits any recovery to zero dollars, D failed to state a claim upon which relief could be 
granted. The court added that although the result may be unjust because D acted promptly in discovering the tax-
related error, the court still cannot toll the look-back period outside of §6511(h).  

 

 

 

 

 

 

 

 



 

19. BNA TM Weekly Report,SEC. 6321—LIENS FOR TAXES Foreclosure for Tax Liens 
May Proceed Against Jointly Held Property,(Feb. 13, 2012)  

 

BNA Snapshot  

U.S. v. Smith, No. 3:10-cv-00001 ( W.D. Ky. 2/2/12 )  

Key Holding: Government may foreclose on federal tax liens on properties held as tenancy by the entirety.  

Key Takeaway: No evidence was presented showing that spouse of individual who owed taxes would suffer from 
sales, and in any case spouse would be fully compensated with proceeds of half of each sale.  

U.S. v. Smith, No. 3:10-cv-00001 ( W.D. Ky. 2/2/12 ) : Foreclosure of tax liens may be enforced against non-
delinquent spouse on properties possessed as tenancies by entirety.  

Facts: Taxpayer (T) did not file income tax returns for the 2000, 2001, or 2004 tax years. The IRS conducted an 
audit and T was provided notice of the assessments and demand for payment. Under §6321, federal tax liens 
attached to all of T's property and rights to property. The notices of federal tax liens were filed with the county. In 
2010, T and his spouse (S) submitted joint income tax returns for the 2000, 2001, and 2004 tax years. T also 
provided the IRS with documentation concerning his income and possible deductions. Based on the new evidence, 
the IRS partially abated the assessments. T and S subsequently purchased a home and an office building. T and S 
jointly own both properties and the federal tax liens attached to T's interests.  

Holding: The district court, examining the four-factor test set out in U.S. v. Rogers, 461 U.S. 677 ( 1983 ) , to 
determine if the foreclosure would be appropriate, held, that the factors, on balance, all weighed in favor of a sale of 
the properties. The first factor is “the extent to which the Government's financial interests would be prejudiced if it 
were relegated to a forced sale of the partial interest actually liable for the delinquent taxes.” The court stated that 
the government's interest in collecting taxes was paramount and the factor weighed in favor of ordering the sale of 
the properties. The second factor is whether “the third party with a non-liable separate interest in the property would 
have a legally recognized expectation that separate property would not be subject to forced sale by the delinquent 
taxpayer or his or her creditors.” The court explained that S does not have a legally recognized expectation that the 
properties would not be subject to a forced sale. Factor three is “the likely prejudice to the third party, both in 
personal dislocation costs and practical undercompensation.” The court noted that no evidence was presented 
suggesting that S would suffer any special circumstances or unique prejudice from the sales. The last factor that can 
be considered is “the relative character and value of the non-liable and liable interests held in the property.” The 
court concluded that this factor also weighs in favor of foreclosure, as both T and S possess an equal share in the 
property. Thus, weighing the four factors, the court held that S does not possess a substantially greater possessory or 
fee interest that would render the sale unreasonable.  

 

 

 

 

 



 

20.  BNA TM Weekly Report,SEC. 6109—IDENTIFYING NUMBERS IRS Expands List 
of Tax Return Preparers That May Obtain and Renew PTIN,(Feb. 20, 2012)  

BNA Snapshot  

Proposed regulations ( REG-124791-11 ) on furnishing identifying number of tax preparer 

Key Development: IRS adds preparers supervised by others and those not covered by competency exams to those 
eligible for PTINs.  

Potential Impact: Relaxes registration requirements for supervised preparers and those who do not prepare Form 
1040.  

REG-124791-11 , 77 Fed. Reg. 8753 (2/15/12): Proposed regulations issued expanding list of tax return preparers 
who may obtain and renew a preparer tax identification number.  

Discussion: Last year, the IRS issued Notice 2011-6 , 2011-3 I.R.B. 315, which provided further guidance as to tax 
return preparers who may obtain a preparer tax identification number (PTIN). The IRS proposes to provide for two 
additional categories of tax return preparers to obtain a PTIN.  

The first category includes supervised tax return preparers. The proposed regulations state that any individual 18 
years of age or older would be eligible for a PTIN if the individual is supervised as a tax return preparer by an 
attorney, certified public accountant, enrolled agent, enrolled retirement plan agent, or enrolled actuary authorized to 
practice before the IRS under Circular 230.  

The second category includes tax return preparers who prepare tax returns and claims for refund that are not covered 
by a competency examination. The proposed regulations would provide that any individual 18 years of age or older 
would be eligible for a PTIN if the individual exclusively prepares tax returns and claims for refund that are not 
covered by any minimum competency test or tests that the IRS prescribes for registered tax return preparers. To be 
eligible for a PTIN, the proposed regulations state that an individual would have to certify, at the time and in 
whatever manner the IRS may prescribe, that the individual only prepares tax returns and claims for refund that are 
not covered by a minimum competency test.  

For purposes of Regs. §1.6109-2, the proposed regulations state that the terms “tax return” and “claim for refund” 
would include all tax forms submitted to the IRS except for forms that the IRS specifically excludes in other 
guidance. The proposed regulations would also clarify that the IRS may conduct a suitability check, in addition to a 
tax compliance check, on certain tax return preparers who apply for or renew a PTIN.  

Written or electronic comments and requests for a public hearing must be received by May 15, 2012. 

Practitioner Comments: Benson Goldstein, AICPA senior technical manager, told Bloomberg BNA, “The proposed 
rules are important because they recognize that significant regulation of CPA firms already exists within the boards 
of accountancy and among the states. We just saw this as another layer of duplicative regulation.”  

 

 

 



 

21. BNA TM Weekly Report,SEC. 6031—RETURN OF PARTNERSHIP INCOME 
Requirements for Furnishing Substitute K-1 in Electronic Format Provided,(Feb. 20, 2012)  

BNA Snapshot  

Rev. Proc. 2012-17 on Providing Substitute Schedule K-1 

Key Development: Affirmative consent, disclosures required for recipients receiving the form.  

Potential Impact: Furnishers of the schedule will be required to follow new rules that alert recipients to key factors.  

Rev. Proc. 2012-17, 2012-10 I.R.B. __ (3/5/12): Requirements provided for furnishing substitute Schedule K-1s in 
electronic format regarding satisfaction of §6031.  

Discussion: The IRS stated that generally, certain entities, such as partnerships, are required to annually file a 
Schedule K-1, Partner's Share of Income, Deductions, Credits, etc., with the IRS and provide a copy to their 
partners. Partnerships will now be allowed to provide substitute Schedule K-1 to recipients electronically, the IRS 
added. However, partnerships must receive the partner's consent before providing the K-1 electronically, rather than 
on paper. Rev. Proc. 2012-17 provides the requirements for furnishing the substitute K-1s in electronic format.  

The required consent may be made in a paper document if the consent is confirmed electronically by the recipient, 
the IRS stated. However, the IRS added that the consent requirement will not be satisfied if the recipient withdraws 
the consent and the withdrawal takes effect before the statement is furnished. The IRS also stated that the furnisher 
may provide that a withdrawal of consent takes effect either on the date it is received by the furnisher or on a later 
date determined by the furnisher and communicated to the recipient within a reasonable period of time after the 
furnisher receives the withdrawal. The revenue procedure provides examples of the consent provisions.  

If a change in hardware or software required to access the Schedule K-1 creates a material risk that the recipient will 
not be able to access the form, the furnisher must provide the recipient with notice prior to changing the hardware or 
software, the IRS noted.  

In addition, the IRS stated that prior to or at the time of a recipient's consent, the furnisher must provide to the 
recipient a “clear and conspicuous” disclosure statement containing each of a range of disclosures described in the 
revenue procedure. For instance, the furnisher must inform the recipient whether the consent applies to each 
Schedule K-1 required to be furnished after the consent is given, the IRS noted.  

The furnisher must also notify the recipient if the statement is posted on a website, the IRS stated. If the furnisher 
has amended a recipient's Schedule K-1 that was furnished electronically, the furnisher must give the amended 
Schedule K-1 to the recipient electronically within 30 calendar days of the date the Schedule K-1 has been amended, 
the IRS concluded.  

Rev. Proc. 2012-17 is effective on and after February 13, 2012.  

 

 

 

 



 

22.  BNA TM Weekly Report,26 C.F.R. §601.105—EXAMINATION OF RETURNS AND 
CLAIMS FOR REFUND, CREDIT, OR ABATEMENT; DETERMINATION OF 
CORRECT TAX LIABILITY Updated Rules Issued on Permissible Communications 
Between Appeals Officers and Other Parts of IRS,(Feb. 20, 2012)  

BNA Snapshot  

Rev. Proc. 2012-18 

Key Development: IRS changes ex parte rules, says Appeals will no longer participate on issue management teams.  

Potential Impact: Stakeholders will get more input into outcome of cases.  

Rev. Proc. 2012-18, 2012-10 I.R.B. __ (3/5/12): Revenue procedure issued updating rules on permissible 
communications between the Office of Appeals and other parts of the IRS.  

Discussion: The IRS updated existing rules on permissible communications between the Office of Appeals and 
other parts of the IRS that take place without the taxpayer or the taxpayer's representative being given an 
opportunity to participate in the communication. The IRS stated that the guidance updates ex parte communication 
rules as set forth in Rev. Proc. 2000-43, 2000-43 I.R.B. 404, and that the updates are necessary because of changes 
to some of the IRS's business practices since the existing rules were issued in 2000, and also to implement a 
provision in the IRS Restructuring and Reform Act of 1998, aimed at ensuring that the Office of Appeals remains an 
independent and flexible vehicle for settling audit and collection-related disputes. The new rules finalize proposed 
rules that were issued in Notice 2011-62 , 2011-32 I.R.B. 126, the IRS added.  

The IRS stated that one major change from the previous rules is that Appeals may no longer participate on issue 
management teams (IMT) but may be briefed by IMTs, as long as the discussion remains generic rather than case 
specific. The IRS explained that IMTs include representatives from various IRS components, typically Compliance 
and Counsel, and the IMT meetings usually involve general discussions of how to handle technical issues or 
procedural matters.  

The IRS stated that another change was suggested during the public comment period and addressed breaches of the 
rules. The IRS stated that, where there is a breach of the of the ex parte communication rules, Appeals employees 
will now ask the affected taxpayer or their representative for input on the appropriate remedy and the appropriate 
remedy will be determined by a senior management official.  

Among other changes, the IRS continued, the updated rules: (1) add guiding principles to aid in understanding the 
overall approach to applying the ex parte communication rules; (2) add or clarify definitions for certain terms; (3) 
clarify transmittals and the permissible content of the administrative file; (4) address the application of the ex parte 
communication rules to collection due process (CDP) cases, including those CDP cases that are remanded by the 
Tax Court; (5) expand the discussion of Appeals' involvement in multifunctional meetings; (6) address the 
application of the ex parte communication rules in the context of alternative dispute resolution proceedings; (7) 
clarify the remedies available to taxpayers in the event of a breach of the ex parte communication rules; and (8) add 
a statement that the ex parte communication rules do not create substantive rights affecting a taxpayer's liability or 
the IRS' ability to determine, assess or collect that tax liability.  

Rev. Proc. 2012-18 amplifies, modifies and supersedes Rev. Proc. 2000-43, 2000-2 C.B. 404.  

 



23.  BNA TM Weekly Report,SEC. 6231—DEFINITIONS AND SPECIAL RULES Tax 
Court Declines to Follow D.C. Circuit; Finds TEFRA Jurisdiction Over Sham 
Partnership,(Feb. 20, 2012)  

Tigers Eye Trading LLC v. Comr., 138 T.C. No. 6 ( 2/13/12 ) : Jurisdictional limitations established by D.C. Circuit 
were based on government's concessions rather than review of TEFRA regulations and therefore court had 
jurisdiction to decide partnership-level items.  

Facts: In December 2009, the IRS and the tax matters partner of LLC, a Son of BOSS entity, and a concurring 
partner entered into a stipulated decision, which was entered by the Tax Court ( Tigers Eye Trading LLC v. Comr., 
T.C. Memo 2009-121 ). The first paragraph of the decision specified that the partnership items of ordinary loss, 
other deductions, distributions of property, and capital contributions were reduced to zero as determined in the final 
partnership administrative adjustment (FPAA) issued to LLC. The second paragraph determined that the FPAA was 
correct and included the determination that LLC was to be disregarded for federal income tax purposes, the outside 
basis was reduced to zero, and a 40% penalty applied to any gross valuation/basis misstatement. Additional 
paragraphs focused on the penalty provisions that applied.  

One week after the D.C. Circuit issued Petaluma FX Partners LLC v. Comr., 591 F.3d 649 ( D.C. Cir. 2010 ) ( 
Petaluma II), one of the participating partner's filed a motion for leave to file a motion to revise the stipulated 
decision. In November 2010, the Tax Court granted leave and the motion to revise the decision was filed. The 
participating partner asserted that the Tax Court must vacate and revise the stipulated decision because it exceeds the 
jurisdictional limitations imposed by Petaluma II.  

Holding: A highly divided Tax Court held that the jurisdictional limitations established by the D.C. Circuit in 
Petaluma II were founded on a concession made by the government that did not apply in the present Son of BOSS 
case. The court explained that in Petaluma II, the D.C. Circuit had held that outside basis was not a partnership item 
that the Tax Court had jurisdiction to determine in a partnership level proceeding. However, the court stated that the 
limited holdings of the case “were the result of a concession by the Government that the Court of Appeals accepted 
without any discussion of the applicable regulations” and that the later Supreme Court case of Mayo Foundation for 
Medical Education and Research v. U.S., 131 S. Ct. 704 ( 2011 ) , required the Tax Court to apply definitions of 
statutory terms provided in valid Tax Equity and Fiscal Responsibility Act (TEFRA) regulations rather than follow 
earlier case law and so the Tax Court applied the TEFRA regulations rather than the holding in Petaluma II.  

The motion to revise the stipulated decision is denied, the court held, and the applicability of the accuracy-related 
penalties determined by the stipulated decision is sustained. The court added that the court had the jurisdiction to 
determine that LLC was to be disregarded as a partnership and that the court had jurisdiction to make determinations 
with respect to all items of LLC that would be defined as partnership items under the tax code and regulations, as if 
LLC had been a partnership. The court stated that the TEFRA regulations would be applied and the court was not 
bound to follow the contrary holding of Petaluma II to the extent those regulations were not specifically considered 
and applied by the D.C. Circuit in deciding the issue.  

Editor's Note: The dissent (which like the majority was fragmented) said that the Petaluma FX Partners v. Comr., 
135 T.C. 581 ( 2010 ) ( Petaluma I) decision should be followed. Both Judge Paige Marvel and Judge Mark Holmes, 
in their respective dissents, said that the Tax Court should have followed the decision of Golsen v. Comr., 54 T.C. 
742 ( 1970 ), aff'd, 445 F.2d 985 ( 10th Cir. 1971 ) . Holmes characterized the difference between the two sides as 
“nothing more than a dispute about a complicated little bit of partnership-tax law—and not even substantive 
partnership-tax law, but partnership-tax-law procedure.”  

 

 

 



 

24. BNA TM Weekly Report,SEC. 7206—FRAUD AND FALSE STATEMENTS Filing a 
False Return Is a Deportable Aggravated Felony,(Feb. 27, 2012)  

BNA Snapshot  

Kawashima v. Holder, No. 10-577 ( U.S. 2/21/12 )  

Key Holding: Lawful permanent residents who are guilty of filing false tax returns that result in a loss of more than 
$10,000 to the government may be deported for having committed aggravated felonies.  

Key Takeaway: The elements of willfully making and subscribing a false corporate tax return are found to 
necessarily entail deceit.  

Kawashima v. Holder, No. 10-577 ( U.S. 2/21/12 ) : Two lawful permanent residents who pleaded guilty to charges 
related to filing of false tax returns that resulted in loss to IRS of more than $10,000 have committed aggravated 
felonies involving fraud or deceit and are subject to deportation.  

Facts: In 1997, Taxpayer (T) pleaded guilty to one count of willfully making and subscribing a false corporate tax 
return for a restaurant he operated with his wife, W. W, for her part, pleaded guilty to aiding and assisting in the 
preparation of a false tax return. The total tax loss, for sentencing purposes, was stipulated to be $245,126. T and W, 
resident aliens, have had lawful permanent resident status of the United States since June 21, 1984. The Immigration 
and Naturalization Service, now the Department of Homeland Security, determined in 2001 that T and W were 
subject to removal based on their convictions for aggravated felonies.  

INS claimed they could be deported as felons under 8 USC §1101(a)(43)(M)(i) . The Board of Immigration Appeals 
(BIA) upheld the determination, and T and W appealed the issue to the Ninth Circuit. The Ninth Circuit found the 
criminal convictions could constitute aggravated felonies for the purposes of immigration law, but remanded W's 
case to the BIA for a determination as to whether there was sufficient evidence in the record to establish that the 
total loss to the government as a result of her crimes was more than $10,000. The Ninth Circuit's ruling conflicted 
with a Third Circuit finding that the presence of 8 USC §1101(a)(43)(M)(ii) , which specifies that tax evasion is a 
removable offense, reflected congressional intent to exclude other tax offenses from the scope of subsection (i). On 
appeal, T and W argued that their crime did not involve fraud or deceit and that the only tax crime specifically 
named in the Immigration and Nationality Act as a deportable offense is tax fraud.  

Holding: The Supreme Court, in a 6-3 ruling, affirmed the Ninth Circuit holding that under the immigration statutes, 
T and W could be removed for filing a false corporate tax return. After determining that the filing of a false 
corporate tax return is a crime involving fraud or deceit, the Court turned to the T and W's claim that the 
Immigration and Nationality Act did not provide for deportation of aliens convicted of tax crimes other than tax 
evasion. The Court explained that 8 USC §1101(a)(43)(M) defines aggravated felony as (i) an offense involving 
fraud deceit in which the loss to the victim exceeds $10,000, or (ii) is described in §7201 of the tax code (tax 
evasion) and results in a loss to the government of $10,000. The Court disagreed that subsection (ii) limits the scope 
of subsection (i)'s plain meaning, which extends to any offense that “involves fraud or deceit.” “We think it more 
likely that Congress specifically included tax evasion offenses under 26 U.S.C. §7201 in Clause (ii) to remove any 
doubt that tax evasion qualifies as an aggravated felony,” the Court explained.  

The Court also noted that neither fraud nor deceit are among the elements of a conviction under §7201. “As the 
Government notes, it is possible to willfully evade or defeat payment of a tax under §7201 without making any 
misrepresentation,” wrote the Court. “For example §7201 can be violated by a taxpayer who files a truthful return, 
but who also takes affirmative steps to evade payment by moving his assets beyond the reach of the Internal 
Revenue Service. Although the Government concedes that evasion-of-payment cases will almost invariably involve 



some affirmative acts of fraud or deceit, it is still true that the elements of tax evasion pursuant to §7201 do not 
necessarily involve fraud or deceit.”  

Justice Ruth Bader Ginsburg, in her dissent, and joined by Justices Stephen Breyer and Elena Kagan, argued that 
aliens should not be subject to deportation under §7206(1) and (2) because the Immigration and Nationality Act 
singles out tax evasion—and no other tax crimes—as an aggravated felony for deportation purposes. “Congress' aim 
in drafting §1101(a)(43)(M) was to determine which crimes are sufficiently serious to warrant the ‘drastic measure' 
of deportation, and which are not,” wrote Ginsburg. “It is implausible that Congress, when drafting 
§1101(a)(43)(M), intended to address, or was even aware of, the Government's scenario: a taxpayer who files a 
truthful return, then, to thwart collection of the tax due, moves all her assets offshore. Far more likely, Congress did 
not intend to include tax offenses in §1101(a)(43)(M)(i), but instead drafted that provision to address fraudulent 
schemes against private victims, then added §1101(a)(43)(M)(ii) so that the ‘capstone' tax offense against the 
Government also qualified as an aggravated felony.”  

Practitioner Comments: George Clarke, a member with Miller & Chevalier's Washington, D.C., office told 
Bloomberg BNA, “With the historic understanding that §7201—the capstone provision of federal tax crimes—is 
only triggered in cases of tax fraud, the choice of Congress to limit deportability to that specific tax offense seemed 
to set the context for a decision that it was only that tax crime which was deportable. The court rejected this 
contextual reading and instead focused more directly on the narrow statutory language of the provisions at issue.”  

Clarke said it is difficult to assess whether the Supreme Court's Kawashima ruling will have the effect of making 
other federal crimes that are not traditionally considered to be deportable offenses into crimes justifying deportation 
is difficult to assess.  

While the decision will likely affect dozens of immigrants with similar cases, Chuck Roth told Bloomberg BNA 
Feb. 21 that he feels the consequences for the overall immigrant community will be relatively minor. Roth is the 
director of litigation with the Heartland Alliance's National Immigrant Justice Center in Chicago, which filed an 
amicus brief on behalf of the Kawashimas. “For tax evasion offenses to be aggravated felonies, there has to be a 
conviction, and the offense still must involve $10,000 in loss to the government,” explained Roth. “Particularly 
since many noncitizens have relatively low income levels to begin with, any mistakes on the tax forms will often not 
cause enough loss of revenue to trigger the aggravated felony provisions.”  

Roth said it was also interesting to note what the Supreme Court chose not to do. He observed that the court did not 
alter the so-called Taylor/Shepard categorical approach to assessing aggravated felonies. He added that the Court 
also reaffirmed its rule of lenity in deportation proceedings.  

 

 

 

 

 

 

 

 



 

25.  BNA TM Weekly Report,SEC. 7433—CIVIL DAMAGES FOR CERTAIN 
UNAUTHORIZED COLLECTION ACTIONS Limitations Period Bars Cause Of IRS 
Levy on Social Security,(Feb. 27, 2012)  

Keohane v. U.S., No. 11-5127 ( D.C. Cir. 2/21/12 ) : Two-year statute of limitations period had passed before 
individual filed his cause of action, claim that IRS levied more funds from individual's social security check than 
was allowed by statute dismissed.  

Facts: Taxpayer (T), a U.S. citizen, worked in Indonesia in 1994. T did not timely file a federal income tax return 
for that year. The IRS assessed a deficiency of approximately $10,000 and in 2000, the IRS sent T two notices of 
intent to levy. In 2002, the IRS sent two more notices. T received none of the notices because he kept moving. In 
May 2005, the Social Security Administration (SSA) sent T a notice of an IRS levy on his benefits. The levying 
began in June 2005, with the IRS taking $451.90 out of T's $1,135 monthly social security payments for about two 
years until the full amount owed by T to the IRS had been paid. The amount constituted between 35% and 40% of 
each check.  

T claimed that the amount levied each month exceeded a statutory cap on monthly levies under §6331. T sued, under 
§7433, to recover the expenses he incurred from the allegedly unlawful levy schedule, totaling $373. The district 
court held that T's claim was not timely because T did not bring the suit within two years of when he had a 
“reasonable opportunity to discover all essential elements of a possible cause of action.” T appealed.  

Holding: The D.C. Circuit held that the two-year statute of limitations period had passed before T filed his cause of 
action and dismissed T's claim that the IRS levied more funds from T's social security check than was allowed by 
statute. The court explained that the claim was more than three years after T received notice of the levy on his social 
security benefits, well past the statutory deadline. The court stated that T should have been put on notice because the 
SSA told T that the IRS had placed a levy on his benefits and it was up to T to inquire about the notice.  

The court examined T's two arguments to get around the two-year statute of limitations. First, T said he had no way 
of knowing in 2005 that the IRS was relying on the single paper levy instead of filing a new levy each month. The 
parties had agreed that under a different section of the tax code, the IRS could have taken more than 15% each 
month by filing a new paper levy each month. The court stated that the problem for T was that the statute (as 
implemented by the regulation) required only “a reasonable opportunity to discovery” every element of the cause of 
action, which the court noted “sets a relatively low bar.” T knew that a levy existed and T had a “reasonable 
opportunity” to learn that the IRS was relying on a single paper levy rather than issuing a new paper levy each 
month, the court concluded.  

In addition, T pointed out the continuing violation doctrine and claimed that the statute of limitations did not expire 
until two years after the IRS's last wrongful collection from his social security benefits, i.e., until July 2009. The 
court stated that the continuing violation doctrine did not help T. The court explained that the “character” as an 
alleged violation would have been clear if T had inquired and no cumulative effect was necessary to reveal the 
supposed illegality. Therefore, the continuing violation doctrine does not apply, the court concluded.  

Practitioner Comments: Armando Gomez of Skadden, Arps, Slate, Meagher & Flom LLP's Washington, D.C., 
office, worked on Keohane's brief. In a Feb. 22 e-mail to BNA Bloomberg, Gomez said, “We are disappointed with 
the outcome of this matter, particularly because the court was not able to reach the merits of the case. Mr. Keohane 
pursued this litigation to address the principle that Section 6331(h) limits the amount of a continuous levy on federal 
payments, such as Social Security payments, to 15 percent per month,” Gomez said. “In his case, IRS automatically 
extracted a levy of about 40 percent per month for over two years. Mr. Keohane continues to believe that this action 
was unlawful, and hopes that other senior citizens will not suffer as he did when IRS seeks to levy on their Social 
Security payments to collect outstanding tax liabilities.”  



Gomez explained that “[o]n the procedural point, we argued to the Court of Appeals that the regulations are clear 
that the two-year statute of limitations within which to bring an action under Section 7433 does not begin until the 
taxpayer first has a reasonable opportunity to learn the elements of his cause of action, and that the mere receipt of a 
notice from the Social Security Administration that the IRS was seeking to levy on his payments was not sufficient 
for that purpose. Unfortunately, the Court of Appeals agreed with the government that taxpayers should inquire 
whenever they receive a notice from the IRS whether the action the IRS is taking is right or wrong,” Gomez told 
Bloomberg BNA.  

“In other words, rather than presuming that your government is acting within the law, the effect of the court's 
decision yesterday is that taxpayers need to inquire whether the government has acted unlawfully or they will forfeit 
important taxpayer rights such as that provided in Section 7433.”  

 

26.  BNA TM Weekly Report,SEC. 7623—EXPENSES OF DETECTION OF 
UNDERPAYMENTS AND FRAUD, ETC. Final Rules Issued Clarifying Definition Of 
Proceeds Collected in Whistleblower Action,(Feb. 27, 2012)  

T.D. 9580, 77 Fed. Reg. 10370 (2/22/12): Final regulations issued clarifying definition of proceeds of amounts 
collected and collected proceeds under §7623.  

Discussion: Section 7623(b) provides the IRS with the authority to pay awards to individuals if the IRS proceeds 
with an administrative or judicial action described in §7623(a) that results in collected proceeds based on 
information provided by the individuals. Regs. §301.7623-1(a) currently provides that proceeds of amounts (other 
than interest) collected by reason of the information provided include both amounts collected because of the 
information provided and amounts collected prior to receipt of the information if the information leads to the denial 
of a claim for refund that otherwise would have been paid. The IRS issued proposed regulations ( REG-131151-10 , 
76 Fed. Reg. 2852 (1/18/11) ( 30 TMWR 103, 1/24/11), which clarified the definitions of proceeds of amounts 
collected and collected proceeds for purposes of §7623, and provided that the provisions of Regs. §301.7623-1(a) 
concerning refund prevention claims are applicable to §7623(a) and (b) claims. The proposed regulations also 
provided that the reduction of an overpayment credit balance is also considered proceeds of amounts collected and 
collected proceeds. The IRS received written comments and a public hearing was held. However, the IRS stated that 
the proposed regulations are adopted without change.  

The IRS stated that several commenters recommended the removal of “overpayment” as a modifier of credit 
balance. However, the IRS felt that the term “overpayment credit balance” was consistent with the payment and 
refund provisions of the Code and therefore, would be retained in the final regulations.  

Additionally, a number of commenters recommended that the definition of collected proceeds specifically include 
net operating losses (NOLs). However, the IRS stated that the definition of collected proceeds contained in the final 
regulations, does not explicitly refer to NOLs, or any other tax attributes that may factor into the computation of a 
particular taxpayer's liability.  

A number of commenters suggested that collected proceeds should include criminal fines. However, the IRS stated 
that criminal fines imposed for Title 26 offenses are not exempt from the requirement that the fines be deposited into 
the Crime Victims Fund (CVF). The IRS added that the fines imposed in criminal tax cases that are deposited in the 
CVF are not available to pay awards under §7623. Although, the IRS stated that restitution ordered by a court to the 
IRS is collected as a tax by the IRS and, therefore, is encompassed in the definition of collected proceeds.  

Several commenters suggest that whistleblowers should be rewarded for the prevention of future tax avoidance. The 
IRS stated that whether the IRS has the authority to make such an award under §7623 and how the amount of the 
award would be determined and paid, exceeds the scope of the final regulations.  



The final regulations are effective on February 22, 2012, the date they were published in the Federal Register. 

Editor's Note: The IRS had alluded to the consideration of refund claims in a Chief Counsel memorandum (PMTA 
2010-062, 30 TMWR 547 (5/2/11)), and had sanctioned awards based on information that avoided refunds in the 
proposed rules, now the final rules make it official.  

Practitioner's Comments: In regards to the refund claims, Gregory Lynam, partner with the Ferraro Law Firm in 
Washington, D.C., told Bloomberg BNA that “it greatly opens the universe of taxes eligible for an award.” Lynam 
added that the new rule will only have an impact to the extent that IRS utilizes it. “If they don't use it, they might as 
well not have sought the regulation from the Treasury Department in the first place,” Lynam reiterated. In regards to 
reduced net operating losses, Bryan Skarlatos, partner with Kostelanetz & Fink in New York said “It's good news 
and it's bad news.” “It's only bad news to the extent that they rejected comments to expand the definition of 
collected proceeds to include a broader category of any overpayment or potential tax benefit to the government.” It 
is good news, he said, to the extent that if a taxpayer has a net operating loss and the whistleblower's information 
only reduces the amount of the loss, the whistleblower office will still take that into account in determining the 
amount of collected proceeds for determining the award. Michael Desmond of the Law Offices of Michael Desmond 
in Santa Barbara, Calif., said he could understand IRS's position on not allowing a reduction in net operating 
proceeds per se to be considered proceeds for purposes of calculating a whistleblower's award amounts. Several 
commenters had asked for that but Desmond said he did not see how a change in tax attributes could be factored into 
the award calculation.  

 

27. BNA TM Weekly Report,MISC.—TAX PATENTS Method of Avoiding Tax Liability 
An Unpatentable Abstract Concept,(Mar. 5, 2012)  

BNA Snapshot  

Fort Properties Inc. v. American Master Lease LLC, No. 2009-1242 ( Fed. Cir. 2/27/12 )  

Key Holding: Patent claims based on use of like-kind exchanges to avoid tax liability by aggregating properties into 
a real estate portfolio are dismissed due to unpatentable abstract subject matter.  

Key Takeaway: Much like the invention the Supreme Court found to be unpatentable in Bilski, the real estate 
portfolio claims disclose an unpatentable investment tool.  

Fort Properties Inc. v. American Master Lease LLC, No. 2009-1242 ( Fed. Cir. 2/27/12 ) : Patent describing 
method of using like-kind exchanges to avoid tax liability by aggregating number of properties into “real estate 
portfolio” is attempt to capture unpatentable abstract subject matter.  

Facts: The ‘788 patent is designed to invoke the benefits of §1031, which allows the owner of investment property 
to exchange one property for another of like kind without incurring tax liability if certain conditions are met. In 
particular, the patent claims require the aggregation of a number of properties into a real estate portfolio. The 
interests in the portfolio are then divided into shares and sold to investors. The divided property interests, known as 
“deed-shares,” can be encumbered by their own mortgage debt. This provides flexibility to real estate investors 
attempting to structure their debts in a way that complies with §1031.  

American Master Lease LLC brought suit against Fort Properties Inc. based on the ‘788 patent. The district court 
invalidated each of the 41 claims for failing to claim patent-eligible subject matter under 35 USC §101 . In doing so, 
the court applied the machine-or-transformation test. After the district court issued its decision, the Supreme Court, 
in Bilski v. Kappos, 130 S. Ct. 3218 ( 2010 ) , clarified that the machine-or-transformation test, although not the 
exclusive test for patentability, is “a useful and important clue.”  



Holding: The Federal Circuit affirmed the district court and held that the ‘788 patent was an attempt to capture 
unpatentable abstract subject matter and the claims are invalid under 35 USC §101 . The issue, as presented by the 
court, was whether the real estate investment tool disclosed in the ‘788 patent fell under the “process” category of 35 
USC §101 . American Master Lease LLC argued that this was a patentable process and not an abstract idea because 
the process requires a series of steps to take place in the real world that involve real property, deeds, and contracts. 
The court found that under Bilski, such an abstract concept cannot be transformed into patentable subject matter 
simply because of a connection to the “physical world through deeds, contracts, and real property.”  

 

28. BNA TM Weekly Report,SEC. 6901—TRANSFERRED ASSETS Stock Sale Must Be 
Respected, No Liability for Post-Sale Tax Scheme,(Mar. 5, 2012)  

BNA Snapshot  

Slone v. Comr., T.C. Memo 2012-57 ( 3/1/12 )  

Key Holding: Stock sale must be respected for federal tax purposes, therefore sellers are not liable for corporation's 
post-sale tax liability as §6901 transferees.  

Key Takeaway: Sellers were under no obligation to investigate the tax strategies the purchasers planned to utilize 
following the stock sale.  

Slone v. Comr., T.C. Memo 2012-57 ( 3/1/12 ) : Stock sale of Arizona media corporation must be respected for 
federal tax purposes, therefore sellers are not liable as transferees for $16 million in tax liability incurred by 
company through post-sale fraudulent transactions.  

Facts: Taxpayer (T) and his wife (W) were trustees of a revocable trust (R) and the grantors of a GST trust (G), 
which was irrevocable. R and G were the owners of a broadcasting company (C). Because R was a disregarded 
entity, T and W reported on their joint 2001 returns that their basis in the stock had been $106,679. T and W decided 
to sell C to buyer (LLC). C was renamed following the 2001 stock sale, and the IRS began investigating C in 2005.  

In 2008, C submitted a Form 870-AD, Offer to Waive Restrictions on Assessments and Collection of Tax Deficiency 
and to Accept Overassessment, that accepted a $13 million income tax deficiency, a $2.7 million penalty, and $7.2 
million in interest. C failed to pay the assessed tax, penalty, and interest. While the IRS issued various levy notices, 
no money was ever collected and C was administratively dissolved in 2009 when it failed to file an annual report 
with the state of Arizona. The IRS issued transferee notices to R and G, claiming that they were liable for $16 
million and $2.5 million, respectively, as transferees of assets for the unpaid 2002 tax liability of C. Additional 
notices were issued to T and W, individually, finding them liable under a transferee theory for $16 million.  

Holding: The Tax Court held that the stock sale of C must be respected for federal tax purposes and, therefore T and 
W are not liable as transferees under §6901 for the tax liability incurred by C through post-sale fraudulent 
transactions. The court explained that, if the stock sale must be respected for tax purposes, the transferee liability 
issue must be resolved in favor of the sellers, T and W.  

The IRS claimed that the substance over form doctrine should be used to recast the stock sale as a liquidating 
distribution. According to IRS, T and W knew that the buyer of C intended to use an illegitimate scheme to offset 
the gains from the sale of C's assets following the stock sale. However, the court stated that T and W had no reason 
to believe that LLC would use illegal or inappropriate methods. The court added that T and W had no duty to inquire 
as to the tax strategies to be used by C following the close of the stock sale.  

 



 

29. BNA TM Weekly Report,SEC. 6901—TRANSFERRED ASSETS Exempt Foundations 
Not Liable As Transferees for Unpaid Tax, Penalty,(Mar. 12, 2012)  

BNA Snapshot  

Salus Mundi Foundation, Transferee v. Comr., T.C. Memo 2012-61 ( 3/6/12 )  

Key Holding: Three foundations are not liable as transferees of a transferee for unpaid federal income tax and an 
accuracy-related penalty.  

Key Takeaway: Tax Court applies state fraud statute to find petitioners not liable as transferees for federal income 
tax, penalty, and interest.  

Salus Mundi Foundation, Transferee v. Comr., T.C. Memo 2012-61 ( 3/6/12 ) : Three exempt private foundations 
were not liable as transferees of transferee for unpaid federal income tax and accuracy-related penalty owed by 
corporation.  

Facts: D set up C, a corporation whose assets were mainly stock in a publicly-traded company (P), other stocks, 
U.S. Treasury securities, cash, and real estate. The securities and real estate had high fair market values, but low tax 
bases. C was owned by a marital trust (M) and a §501(c)(3) foundation (F). M and F decided to sell the C stock in 
1999. The value of the assets in mid-1999 was approximately $319 million. As C owned such a large block of P 
stock, a volume weighted average price was to be used to value the stock. A company paid the C shareholders 
approximately $309 million. The shareholders filed timely returns, and F reported capital gains. In 2006, the IRS 
issued a notice of deficiency in tax of $81 million and a §6662 penalty of $16.2 million. The IRS determined that F 
was liable as a transferee of C, that the sale of C's stock by the shareholders should not be respected for federal 
income tax purposes, and that in substance the stock sale was really a sale of C's assets followed by a liquidating 
distribution to the C's shareholders. The IRS asserted that it could not find any assets of C from which to collect the 
assessed liability and determined that any additional efforts would be futile.  

On August 7, 2007, the IRS issued a notice of liability to D as the transferee of the assets of C in the amount of 
$97,344,077 for the corporate income tax, penalty, and accrued interest assessed against C for the taxable year ended 
July 2, 1999. In Diebold v. Comr., T.C. Memo 2010-238 , the Tax Court opined that the separate legal existence of 
M should not be disregarded and that the IRS had not met his burden of showing that D was liable as a transferee of 
M. As a result, the Tax Court held that D was not liable as a transferee of C. The IRS also determined that F was 
liable as a transferee of C. However, pursuant to its plan of dissolution and distribution of assets effective on January 
29, 2001, F distributed all of its assets in equal shares to three exempt private foundations, resulting in each 
foundation receiving $32,918,670 from F. These transfers were not made in exchange for any property or in 
satisfaction of an antecedent debt. The IRS issued a notice of liability to each of the three foundations, including F, 
as a transferee of the assets of the F in the amount of $33,542,496 for the corporate income tax, penalty, and accrued 
interest assessed against C for the taxable year ended on July 2, 1999.  

Holding: The Tax Court held that three exempt private foundations, including F, were not liable as transferees of a 
transferee pursuant to §6901 for unpaid federal income tax and for the §6662 accuracy-related penalty owed by C. 
The court respected the form of the transactions in applying the New York Uniform Fraudulent Conveyance Act 
(where the transfer took place) to find that there was no fraudulent conveyance from C to its shareholders and 
therefore F was not liable as a transferee under §6901 , and because F was not liable, the other two exempt private 
foundations could not be liable as transferees of a transferee.  

The court explained that the elements of fraudulent conveyance under the New York act were the same as under 
federal bankruptcy law. The court stated that the transaction was between two unrelated parties, and there was an 
independent infusion of cash in the form of a loan from another unrelated third party. The court added that not only 



was C solvent when sold, but it also had yet to incur any significant tax liability because it had not sold its assets at 
the time of the stock sale. The court stated that it would respect the form of the transactions in applying the New 
York act.  

30.  BNA TM Weekly Report,SEC. 6109—IDENTIFYING NUMBERS Rules Proposed 
Requiring EIN Assignees to Provide Updated Information Regarding True EIN 
Owners,(Mar. 19, 2012)  

REG-135491-10 , 77 Fed. Reg. 15004 (3/14/12): IRS issues proposed rules requiring person assigned an EIN to 
periodically provide updated information.  

Discussion: EIN applicants authorize certain individuals (i.e., “nominees”) to act on their behalf in obtaining an 
EIN. Nominees are listed on the Form SS-4 EIN application as principal officers, general partners, grantors, owners, 
and trustors. The authority of these nominees to act on behalf of the EIN applicant often is temporary and expires 
after the application is processed. However, the listing of a nominee prevents the IRS from gathering correct 
ownership information with respect to the applicant once the nominee no longer may act on behalf of the EIN 
applicant.  

Accordingly, the IRS issued proposed rules that would require any person issued an EIN to provide updated 
information to the IRS in the manner and frequency required by forms, instructions, or other appropriate guidance. 
Such information also would include updated application information regarding the name and taxpayer identifying 
number of the responsible party, and would cover those persons who previously applied for an EIN by listing a 
person other than the applicant's responsible person, the IRS stated.  

The proposed rules would apply to all persons possessing an EIN after the date final rules are published in the 
Federal Register. 

 

 

 

 

 

 

 

 

 

 

 



 

31. BNA TM Weekly Report,SEC. 6103—CONFIDENTIALITY AND DISCLOSURE OF 
RETURNS AND RETURN INFORMATION IRS Need Not Disclose Criminal 
Investigation Documents Under FOIA,(Mar. 19, 2012)  

BNA Snapshot  

Shannahan v. IRS, No. 10-35204 ( 9th Cir. 3/13/12 )  

Key Holding: IRS not required under FOIA to disclose exempt documents from a criminal investigation for civil 
proceedings when taxpayers have fled the country to avoid prosecution.  

Key Takeaway: If taxpayers had not fled the country, IRS would have gone forward with the criminal case and 
documents at issue could have been disclosed because they no longer would have related to an ongoing criminal 
proceeding.  

Shannahan v. IRS, No. 10-35204 ( 9th Cir. 3/13/12 ) : IRS not required under Freedom of Information Act to 
disclose for civil proceedings documents prepared during criminal investigation of couple who fled country to avoid 
prosecution for concealing millions of dollars of income earned overseas.  

Facts: Plaintiff (P) served as counsel for the taxpayers, a husband and wife who were indicted on tax charges related 
to their concealing the ownership of, and the income derived from, commercial parking lots in Hong Kong. When a 
criminal prosecution against the couple stalled because they fled the United States, the IRS assessed $9.5 million in 
back taxes against the husband and $8 million in back taxes against the wife. While contesting the assessment, P 
sent Freedom of Information Act (FOIA) requests to the IRS on behalf of the taxpayers and two companies 
allegedly owned by the couple. The IRS responded by stating that it had located 40 boxes of responsive documents, 
but denied P's requests because first, it contended that disclosure of the documents would “seriously impair Federal 
tax administration” within the meaning of §6103(e)(7) and Exemption 3 of FOIA, and “could reasonably be 
expected to interfere with enforcement proceedings” within the meaning of Exemption 7(A) of FOIA. Second, the 
IRS contended under the fugitive disentitlement doctrine that the taxpayers have no right to disclosure under FOIA, 
whether or not the documents qualify under an exemption.  

A district court granted summary judgment to the IRS on P's claim that the IRS failed to provide certain documents. 
The district court based its decision on a finding that the documents were exempt from FOIA as documents prepared 
by the IRS for enforcement proceedings.  

Holding: The Ninth Circuit held that the IRS was not required under FOIA to disclose documents prepared during 
the criminal investigation of the taxpayers. The Ninth Circuit noted that the taxpayers' problem is partly of their own 
making. The court stated that, instead of defending against the criminal charges, they fled the United States. The 
court added that if the taxpayers had stayed in the United States and defended against the charges, the IRS would 
likely have gone forward with the criminal case before instituting any civil tax proceedings, in accordance with its 
usual procedure. Once the taxpayers' criminal proceedings were complete, the taxpayers would have had access to 
some of the documents they now seek, either because they would have received the documents during the criminal 
proceedings or because the harm of disclosing the documents would have been vitiated by the conclusion of those 
proceedings, the court explained. But, the court concluded, the criminal proceedings have not taken place because 
the taxpayers have fled, and “they must live with the consequences.”  

 

 



 

 

32.  BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Tax Court Divides Relief in Collection, Innocent Spouse 
Relief Case,(Apr. 2, 2012)  

BNA Snapshot  

Gray v. Comr., 138 T.C. No. 13 ( 3/28/12 )  

Key Holding: Tax Court rules it lacks jurisdiction to review collection actions but has to see whether it has 
jurisdiction over innocent spouse relief issues.  

Key Takeaway: Tax Court petitioner still has opportunity to appeal portions of her case that covers years from 1992 
to 1995.  

Gray v. Comr., 138 T.C. No. 13 ( 3/28/12 ) : Tax Court lacks jurisdiction to review collection actions, further 
proceedings necessary to determine whether court has jurisdiction over innocent spouse relief in case, and petition 
timely to review whether IRS denial is abuse of discretion.  

Facts: Taxpayer (T) received a Notice of Determination Concerning Collection Action(s) Under Section 6320 
and/or 6330 concerning a lien and levy to collect unpaid income taxes for 1992, 1993, 1994, and 1995 from the IRS 
Appeals office. The notice, in addition to rejecting any collection alternatives and sustaining the lien and levy, also 
analyzed T's request for abatement of tax, interest, and additions to tax. The notice abated a portion of T's taxes for 
1992 and 1993 and concluded that T had shown reasonable cause and that the additions to tax for all years would be 
abated. However, the notice also stated that the conditions of §6404(e) with regard to abatement of interest had not 
been met. Additionally, although T had requested relief under §6015 for the years at issue, the notice was silent with 
respect to that issue. T had previously requested relief under §6015 for the same years and received a final 
determination in 2000, but T never filed a petition for review by the Tax Court within 90 days.  

T filed a petition in the Tax Court in which she checked the box indicating that she was disputing the “Notice of 
Determination Concerning Collection Action” and attached the notice. The envelope was postmarked November 17, 
2009 and was received and filed on November 23, 2009. The IRS filed a motion to dismiss for lack of jurisdiction 
on the ground that the petition was not filed within the 30-day period under §§6320 and 6330(d) for appealing 
determinations concerning collection actions. T objected.  

Holding: The Tax Court held that it lacked jurisdiction under §6330(d)(1) to review the determination concerning 
the collection actions because the petition was not filed within 30 days of the determination; the record in the case 
did not establish whether the court had jurisdiction pursuant to §6015(e) to determine the appropriate relief available 
to T under §6015; and also the petition constituted a timely request for review pursuant to §6404(h) of IRS's 
Appeals office determination not to abate interest as it was filed less than 180 days after the notice of determination 
was mailed to T. The IRS's determination concerning T's liability for additions to tax for the collection actions was 
issued on October 16, 2009, the court noted. The court stated that 30 days thereafter was November 15, 2009, which 
was a Sunday, so pursuant to §7503, the last day for filing an appeal was the next day, Monday, November 16, 2009. 
The petition was received by the court and filed on November 23, 2009 stated the court. Section 7502 explains the 
date of a legible U.S. postmark is treated as the date of delivery when actual delivery occurs beyond the date 
required for filing, the court added. However, the postmark on the envelope containing the petition was November 
17, 2009. Since the petition was not filed within the statutory period, the Tax Court held that it lacks jurisdiction to 
review the determination.  



The court noted that T raised a spousal defense at her §6330 hearing. The court stated that given the silence of the 
notice of determination, the petition may be timely for jurisdictional purposes under §6015(e)(1)(A)(i)(II). On the 
basis of the record, the court concluded that it was unable to determine whether the claim for relief raised at the 
hearing was sufficiently dissimilar to the earlier claim for which T received a final determination. Further 
proceedings were necessary, the court added.  

Finally, the court stated that the notice of determination embodied a determination that T was not entitled to any 
interest abatement under §6404(e). However, the court noted that the determination was not resolved to be final and 
the court concluded the notice was a final determination under §6404(h)(1). The court concluded that the notice and 
petition conferred jurisdiction under §6404(h) that was independent of §6330 and insofar as T sought review under 
§6404(h) of the failure to abate interest, it was timely for jurisdictional purposes because it was filed within 180 
days of the final determination not to abate interest.  

 

33.  BNA TM Weekly Report,SEC. 6404—ABATEMENTS Tax Court Erred in Not 
Addressing Claims that No Refund Was Received,(Apr. 2, 2012)  

BNA Snapshot  

Wright v. Comr., No. 10-3711 ( 2d Cir. 3/28/12 ) (unpub. opin.)  

Key Holding: Tax Court erred in granting summary judgment to IRS without making any determinations with 
respect to taxpayer's claims he had not received a tax refund.  

Key Takeaway: Because Tax Court had already permitted discovery into all credits, refunds, and overpayments 
relevant to taxpayer's liability in a previous ruling, court did not err in denying additional discovery.  

Wright v. Comr., No. 10-3711 ( 2d Cir. 3/28/12 ) (unpub. opin.): Tax Court erred in holding that taxpayer not 
entitled to abatement of interest where court refused to consider taxpayer's claim that refund not received.  

Facts: Taxpayer (T) did not file returns for the 1987 and 1989 tax years. When the IRS began sending him 
delinquency notices, T asked the IRS to file “substitute” returns for 1987 and 1989, which the IRS filed in October 
1993. The IRS then audited T and charged him with $3,777 in deficiencies for 1987 and $6,500 for 1989. T filed a 
tax return for 1993 and requested a refund. After being notified that he still owed taxes for 1987 and 1989, T asked 
that the refund be applied to the deficiencies. The IRS did not do so and instead withheld the refund without 
applying it to the deficiency for either year, therefore the deficiencies continued to accrue penalties and interest. T 
was not notified.  

In 1994, T paid the IRS $6,681, which was applied to his outstanding tax liabilities pro rata. After receiving a notice 
of deficiency in May 1995, he initiated a series of proceedings in which he asserted a variety of procedural and 
constitutional claims that were held to be without merit by the Tax Court and were affirmed by the Second Circuit in 
an unpublished order. In April 2001, the IRS informed T that it would proceed with a levy action and T appealed the 
levy action to the Tax Court, claiming that he was entitled to additional interest abatement by reason of cascading 
errors by the IRS. The Tax Court rejected T's arguments, finding that his 1993 refund had been mailed to him; 
therefore, it could not be applied to his outstanding 1987 and 1989 liabilities. The Second Circuit vacated that ruling, 
finding no evidence that the refund had been mailed to T.  

On remand, the Tax Court found that the refund was not sent to T, that the IRS failed to notify him that his refund 
was never applied to his deficiencies for the 1987 and 1989 tax years, and that his tax liability should be adjusted by 
an abatement of interest. However, the Tax Court ruled that it lacked the jurisdiction to determine the proper 
abatement amount or to order a refund for any resulting overpayment of T's 1989 taxes. The Second Circuit then 



held that the Tax Court erred when it found it lacked jurisdiction under §6404 to rule on whether the IRS properly 
abated interest on the taxpayer's deficiencies or to order a refund.  

On remand again, the Tax Court granted summary judgment for the IRS against T and found that although T's tax 
liabilities had been fully paid, he was not entitled to any additional abatement of interest.  

T appealed, claiming that the Tax Court erred in declining to consider his claim that he did not receive a 1994 refund 
of $960, which he learned of in an exhibit attached to a motion for summary judgment filed by the IRS. He also 
contended that the Tax Court erred in denying his request for additional discovery to explore alleged errors and 
misconduct on the part of the IRS with regard to his 1987 and 1989 tax liabilities that he believes would justify an 
additional abatement of interest.  

Holding: The Second Circuit reversed the Tax Court's grant of summary judgment to the IRS, holding that the Tax 
Court erred in not considering T's claim that he did not receive his refund. The court noted that if the Tax Court 
found that T did not receive the refund (or that it was not applied to his 1987 or 1989 tax years), it should credit his 
liability as of the earliest date on which the overpayment could be credited, abate interest accordingly, and order the 
IRS to issue an appropriate refund. Alternatively, the court stated, if the Tax Court finds that the 1994 refund was 
sent to T (or was in fact applied to his 1987 and 1989 tax years), it should affirm its prior determinations.  

 

34. BNA TM Weekly Report,SEC. 6532—PERIODS OF LIMITATIONS ON SUITS 
Refund Claim Based on Stock Sale Held Untimely,(Apr. 9, 2012)  

BNA Snapshot  

Cadrecha v. U.S., No. 1:11-cv-00152 ( Fed. Cl. 4/2/12 )  

Key Holding: Refund claim stemming from sale of mutual insurance company stock is denied as claim was 
untimely filed.  

Key Takeaway: Reliance on factually similar case where plaintiff prevailed did not help couple in present case as 
they failed to file documents on a timely basis.  

Cadrecha v. U.S., No. 1:11-cv-00152 ( Fed. Cl. 4/2/12 ) : Refund claim filed by couple who argued that they had no 
capital gain on sale of stock of mutual insurance company because proceeds were offset by couple's basis in stock 
was rejected as untimely.  

Facts: Husband and Wife (H and W) were 50% shareholders in an S corporation that owned a life insurance policy 
on H that was issued by a mutual life insurance company (C), which demutualized in 2003. After the 
demutualization, the S corporation obtained stock in exchange for its interest in C and the S corporation then sold 
the newly acquired stock.  

H and W learned of Fisher v. U.S., 82 Fed. Cl. 780 ( 2008 ) after they filed their 2003 tax return reporting the sale of 
stock attendant to C's demutualization. The Fisher case was pending before the Court of Federal Claims at the time 
and the issue was whether the plaintiff had a basis in the stock it obtained as a result of the insurance company's 
demutualization and, if so, how to calculate the amount of that basis. The case was analogous to H and W's situation 
and so they filed an amended return in March 2007. H and W felt that if the Fisher court determined that gain 
realized from selling stock obtained through demutualization could be offset by the basis in that stock, H and W 
might be able to recover taxes they paid on the gain they reported on their 2003 return. H and W styled their 
amended return as a “protective claim” for refund pending the outcome of Fisher.  



After the statute of limitations for filing an amended return expired, the IRS sent H and W a letter regarding their 
March 2007 filing that explained that the IRS was unable to process the claim as the supporting information was not 
complete. The IRS allowed H and W additional time and H and W replied to the IRS in May 2007 that Fisher was 
the case to which their protective claim referred.  

After receiving the May 2007 letter, the IRS sent letters to H and W in June and August 2007 which said the IRS 
was taking additional time to resolve the claim. At the end of August 2007, the IRS disallowed the claim. The IRS 
said the claim for credit or refund was filed over three years after the tax return due date. H and W responded and an 
exchange of letters was made between H and W and the IRS. In November 2008, H and W said they would file a 
claim to perfect their earlier March 2007 claim as Fisher had been decided, which held the plaintiff was entitled to a 
refund. Additional letters were exchanged and H and W thought they could still recover a refund. In August 2010, H 
sent a letter to the Taxpayer Advocate Service imploring it to “PLEASE help.” The IRS explained to H and W that 
they would act on their claim once the law on the basis of stock received as a result of an insurance company's 
demutualization became “well-defined.” H and W filed a compliant with the court arguing that they were owed a 
refund.  

Holding: The Court of Federal Claims held that the complaint by H and W was untimely as they filed the complaint 
after the running of the two year statute of limitations of §6532(a) and because they filed a refund claim with the 
IRS after the end of the statute of limitations of §6511(a). The court explained that although its holding could be 
construed as “harsh,” because the IRS's actions may have lead H and W to believe the IRS was continuing to 
analyze their refund claim and that the IRS was in the process of reconsidering a notice of disallowance, the court 
quoted Justice Holmes in the tax refund case, Rock Island A. & L. R. Co. v. U.S., 254 U.S. 141 ( 1920 ) , stating 
“[m]en must turn square corners when they deal with the Government. If it attaches even purely formal conditions to 
its consent to be sued those conditions must be complied with.” The court stated that H and W filed their protective 
claim in March 2007, the IRS mailed H and W a notice of disallowance in August 2007, and H and W filed their 
complaint in the court in March 2011, approximately three and a half years after the mailing date of the notice.  

H and W argued that the notice of disallowance was withdrawn, but the court stated that the notice or timeliness 
issue were not mentioned in discussions between the parties and therefore H and W could not rely on a 
representation of withdrawal. The court also stated that the fact that the IRS appears to have mistakenly disallowed 
H and W's claim by referencing a wrong filing had no effect on the limitations period. The court concluded that 
although the IRS may have misidentified H and W's refund claim date in the notice of disallowance, the tax code 
makes no provision for tolling the statute of limitations for equitable reasons.  

Finally, the court added that the notice of disallowance explicitly addressed the two year statute of limitations. Even 
if H and W disagreed with the IRS, they were on notice that they had to file a suit within two years of the date the 
notice was mailed. The court also explained that it lacked jurisdiction to consider the November 2008 filing that 
purported to perfect H and W's March 2007 protective claim. According to §6511, a claim for a tax refund must be 
filed within three years from the time the return was filed or two years from the time the tax was paid, whichever 
period expires later, the court stated. The return was filed in April 2004 and the filing that purported to perfect the 
protective claim was filed in November 2008, more than three years after the return was filed, the court concluded.  

 

 

 

 

 

 



 

35.  BNA TM Weekly Report,SEC. 7502—TIMELY MAILING TREATED AS TIMELY 
FILING AND TIMELY PAYING No Refund Suit Jurisdiction Without Proof that Refund 
Request Mailed,(Apr. 9, 2012)  

BNA Snapshot  

Maine Medical Center v. U.S., No. 11-1426 ( 1st Cir. 3/30/12 )  

Key Holding: Taxpayer request to use extrinsic evidence to show timely postmark for a refund request is denied 
because it failed to show the request had ever been mailed.  

Key Takeaway: First Circuit avoids deepening a circuit split as to the use of extrinsic evidence to show a timely 
postmark.  

Maine Medical Center v. U.S., No. 11-1426 ( 1st Cir. 3/30/12 ) : District court holding that taxpayer could not 
compel discovery from the IRS, and therefore taxpayer could not prove jurisdictional prerequisite of timely filing of 
refund claim, affirmed.  

Facts: Taxpayer (T), a medical center, began to look into filing a tax refund claim for reimbursement of taxes paid 
under the Federal Insurance Contributions Act (FICA) on behalf of its medical residents in 2001. T's employee (E) 
had discussed the potential refund with two accountants in 2005. Then, E faxed a draft copy of the refund claim to 
the accountants noting that the refund request was due on April 15, 2005. At 2:30 p.m. on April 15, 2005, the day 
the claim was due, E met with the T's vice president of finance to get the final draft of the claim form approved. E 
took the signed form back to his office and asked his assistant to prepare it for certified mailing. At 3:22 p.m., the 
assistant faxed the completed signature page back to the vice president of finance for his file. E would normally 
have driven to the post office and mailed the claim via certified mail, return receipt requested. However, E nor 
anyone else at T has a specific memory of completing the mailing. No one can locate the mail receipt or the return 
receipt. The IRS asserts that it has no record of ever receiving the claim.  

On December 30, 2009, T filed a refund suit against the IRS regarding its 2001, 2002, and 2003 refund claims. The 
IRS conceded that the 2002 and 2003 claims were timely filed. However, the IRS refused to answer interrogatories 
or provide documents in response to T's discovery requests as they pertained to the 2001 claim, arguing that the 
claim was not timely filed. The district court referred the discovery dispute to a magistrate judge. The magistrate 
judge issued an order finding that T lacked any basis to compel discovery and therefore, T could not prove the 
jurisdictional prerequisite of timely filing of the 2001 claim. T objected, but the district court denied its objections 
and entered judgment for the IRS as to the 2001 refund claim. On appeal, T contended that it need not show that its 
request for a refund was actually delivered to the IRS by the filing deadline because it could prove via extrinsic 
evidence that its refund claim had a timely postmark.  

Holding: The First Circuit affirmed the district court's denial of jurisdictional discovery to T and thereby avoided 
deepening a circuit split as to whether a taxpayer may use extrinsic evidence to show a refund request had a timely 
postmark. Without such discovery, the court found that T could not meet its burden of demonstrating jurisdiction 
over its request for a refund of FICA taxes it paid on behalf of its medical residents for 2001. The Eighth and Ninth 
Circuits, in Wood Est. v. Comr., 909 F.2d 1155 ( 8th Cir. 1990 ) , and Anderson v. U.S., 966 F.2d 487 ( 9th Cir. 1992 
) , respectively, have held that such extrinsic evidence showing that a refund request had a timely postmark satisfies 
§7502‘s provisions stating that timely mailing constitutes timely filing. However, the Second and Sixth Circuits, in 
Deutsch v. Comr., 599 F.2d 44 ( 2d Cir. 1979 ) , and Miller v. U.S., 784 F.2d 728 ( 6th Cir. 1986 ) , respectively, 
have held that where the taxpayer cannot show an actual postmark, and §7502 is therefore not “literally applicable,” 
it is inappropriate for a court to accept testimony or other evidence as proof of actual date of mailing.  



The First Circuit stated that there were several reasons that the court decided that the extrinsic evidence argument 
did not help T. First, the court noted that the circuits that allow the use of extrinsic evidence generally only do so for 
purposes of invoking the “intra- §7502 mailbox rule,” which is not available to T because its refund request was 
mailed on the day it was due and would not have arrived by the deadline in the ordinary course of post office 
business. The court explained that in both the Eighth and Ninth Circuit cases, the documents at issue had ample time 
to arrive at IRS. Second, the court stated that extrinsic evidence has only been used to prove a postmark, or at the 
very least, actual mailing and T offered no evidence whatsoever of the mailing itself and thus fails to provide the 
necessary level of proof. Third, the court concluded that recent regulations appear to foreclose the possibility of the 
use of extrinsic evidence for purposes of satisfying the requirements of §7502.  

According to the court, even if it were to accept the premise that extrinsic evidence is a viable means of proving a 
postmark for the purposes of §7502, the case may be distinguished because T has not come close to presenting 
circumstances that would allow for the consideration of extrinsic proof. The court noted that the taxpayers in the 
Eighth and Ninth Circuit cases provided the court with, at minimum, testimony regarding actual mailing and some 
additional corroborating evidence. Further, T did not attempt to obtain a duplicate receipt from the postal service. 
There is absolutely no evidence whatsoever of a postmark or actual mailing, the court concluded.  

The final problem facing T was that, since the Eighth and Ninth Circuits issued their rulings, the IRS had issued 
regulations, T.D. 9543, 76 Fed. Reg. 52561 (8/23/11), interpreting §7502 that appeared to foreclose the use of 
extrinsic evidence as a means of proving a timely postmark, added the court. Regs. §301.7502-1(e)(1) lays out a 
general rule that §7502 requires actual delivery, and that the exclusive exceptions to the rule are “proof of proper use 
of registered or certified mail, and proof of proper use by a duly designated [private delivery service],” concluded 
the court.  

 

 

 

 

 

 

 

 

 

 

 

 

 



 

36.  BNA TM Weekly Report,SEC. 7430—AWARDING OF COSTS AND CERTAIN 
FEES Net Worth Requirement Bars Estate From Seeking Attorneys' Fees,(Apr. 9, 2012)  

BNA Snapshot  

Palumbo Est. v. U.S., No. 11-2371 ( 3d Cir. 4/2/12 )  

Key Holding: Estate's claim it is entitled to collect attorneys' fees related to a successful tax refund lawsuit because 
the actual prevailing party was a charitable trust not subject to the bar on such claims by estates valued at more than 
$2 million is rejected by court.  

Key Takeaway: The fact the charitable trust stood to benefit from the estate obtaining a tax refund, as well as any 
award of fees, does not mean that it was a “prevailing party.”  

Palumbo Est. v. U.S., No. 11-2371 ( 3d Cir. 4/2/12 ) : Estate's claim of entitlement to attorneys' fees as result of tax 
refund action rejected; estate could not avoid net worth requirement by claiming charitable trust that received 
residue was actual prevailing party.  

Facts: Decedent (D) created a charitable trust (T). D died in 2002. D had executed numerous wills, which all 
devised the residue to T. However, D's most recent will before he died had no express residuary clause, which D's 
attorney admitted was a scrivener's error. The lack of a residuary clause led to a dispute, with D's son claiming he 
was entitled to the residue as the sole intestate heir, and T claiming it was entitled to the residue because of the 
scrivener's error. The dispute resulted in a settlement where the son received $5.6 million, plus property, and T 
received $11.7 million.  

The estate (E) then filed a claim for a federal estate tax charitable deduction in the amount payable to T. The IRS 
disallowed the charitable deduction, finding that the charitable contribution was made by D's son via a settlement 
agreement, not by D's most recent will. E brought suit in district court seeking a refund of the federal estate tax it 
paid on the $11.7 million donation and the court granted summary judgment to E. E then sought attorneys' fees and 
costs under §7430 as both a prevailing party and as a party who made a qualified offer pursuant to §7430(g), which 
would entitle it to fees incurred after December 16, 2010. The district court found the IRS's position in the litigation 
to be substantially justified and did not award the estate fees or costs. E appealed.  

Holding: The Third Circuit rejected E's claim that it was entitled to attorneys' fees as the result of the tax refund 
action because E could not avoid the net worth requirement by claiming that T was the actual prevailing party. The 
court noted that §7430(c)(4)(D) states that the $2 million net worth requirement imposed on individuals under the 
Equal Access to Justice Act also applies to estates. However, the court stated that the net worth requirement does not 
apply to §501(c)(3) organizations of fewer than 500 employees, which T was. The court stated that E's net worth at 
D's death was greater than $2 million and as a result, E could not qualify for fees and costs. T, however, satisfied the 
net worth requirements and E, therefore, wanted to argue that T was the real party in interest and that T, not E, 
qualified as a prevailing party that incurred the fees, noted the court.  

According to the court, the crux of E's argument was that, because T was the sole residuary beneficiary under the 
settlement agreement, it bore all the expenses incurred to obtain the tax refund, reaped all the benefits of the tax 
refund, and will reap the benefit of any attorneys' fees and costs recovered. E claimed that for the above reasons, T 
was the “prevailing party” for purposes of §7430. However, the court disagreed, stating that the fact that T stood to 
benefit from E obtaining a tax refund, as well as any award of fees, did not mean that it was a “prevailing party” that 
incurred fees under §7430.” E's argument that the court should look at the sole residuary beneficiary, T, could not be 
reconciled with the plain language of the statute and the ordinary meaning of its terms, and therefore must be 
rejected, concluded the court.  



 

37.  BNA TM Weekly Report,SEC. 6330—NOTICE AND OPPORTUNITY FOR 
HEARING BEFORE LEVY IRS Officer Correctly Relied on Record In Collection Due 
Process Case,(Apr. 16, 2012)  

BNA Snapshot  

Gillum v. Comr., No. 11-1664 ( 8th Cir. 4/11/12 )  

Key Holding: IRS settlement officer did not rely on information that was not part of administrative record in 
making a collection due process determination.  

Key Takeaway: Dissenting judge finds court should review the entire administrative record when making a 
collection due process determination, not just portion relied upon by settlement officer.  

Gillum v. Comr., No. 11-1664 ( 8th Cir. 4/11/12 ) : Taxpayer received fair collection due process hearing from IRS, 
claim that Settlement officer relied on information that was not part of administrative record rejected.  

Facts: Taxpayer (T) is a veterinarian who operates an animal hospital. T was prosecuted in 2004 for failure to file 
federal income tax returns for 1996 through 2002. In 2005, T entered into a plea agreement, in which he pled guilty 
to one count of criminal failure to file a federal income tax return in 2000. The district court sentenced T to five 
years of probation and ordered him to pay $246,226 in restitution in the form of monthly payments.  

While the criminal case was pending, T filed tax returns for 1996 through 2002. The IRS assessed taxes that T 
reported on the delinquent returns and sent T notice and demand for payment. After T failed to pay, notices of 
federal lien were recorded and the IRS sent T a “Notice of Federal Tax Lien Filing and Your Right to a Hearing 
Under IRC 6320” for 1998 and 2000 through 2003. The IRS then sent T a “Final Notice[:] Notice of Intent to Levy 
and Notice of Your Right to a Hearing” to collect T's unpaid tax liabilities for 1996 through 2003. T sent a “Form 
433-A,” entitled “Collection Information Statement for Wage Earners and Self-Employed Individuals,” and a “Form 
433-B,” entitled “Collection Information Statement for Businesses,” to the IRS. However, T withheld 
documentation that he was required to submit with the forms including withholding his personal account numbers.  

T timely submitted his “Request for a Collection Due Process Hearing” under §§6320 and 6330, indicating that he 
did not agree with both the lien notice and the levy notice. After the lien and levy notices were ultimately sustained 
by the IRS Settlement officer, T timely petitioned the Tax Court. The Tax Court sustained the notice of federal tax 
lien and proposed levy against T. Among T's arguments before the Tax Court was a claim that he was denied a fair 
collection hearing because the Settlement officer did not disclose to his attorney all of the information in the 
collection administrative file that the Settlement officer had reviewed in reaching his conclusions. On appeal, T 
claimed that the Settlement officer relied on non-record information in making his determinations, thereby depriving 
the Tax Court of an adequate basis for review. T based his claim on what he purported was an admission before the 
Tax Court by the Settlement officer that he had provided an incomplete administrative record.  

Holding: A split panel from the Eighth Circuit affirmed the Tax Court and held that T received a fair collection due 
process hearing from the IRS, rejecting T's claim that the Settlement officer relied on information that was not part 
of the administrative record. The court explained that the Settlement officer did not admit to providing an 
incomplete administrative record to the Tax Court and the trial transcript reveals that the Settlement officer 
confirmed that the administrative record was “complete” and that “the facts that [he] relied upon in making [his] 
determinations [were] part of the administrative record.” The court also stated that even if the Settlement officer did 
rely on documents outside the administrative record, the error was harmless.  

Editor's Note: The dissent noted that Treasury regulations provide that the administrative record for purposes of 
review by the Tax Court includes all documents or materials relied upon by the Appeals officer or employee in 



making a determination under §6330(c)(3). The dissent added that the Tax Court must review the entire record, not 
just the documents upon which the Settlement officer relied. “The question is whether [T] was deprived of 
appropriate judicial review of the CDP hearing on a complete administrative record,” explained the dissent. “That 
the partial record presented to the Tax Court may include sufficient evidence to support the appeals officer's 
determination is not grounds to affirm,” the dissent concluded.  

 

38.  BNA TM Weekly Report,SEC. 6011—GENERAL REQUIREMENTS OF RETURN, 
STATEMENT, OR LIST Specifications Provided for Substitute Wage, Tax 
Statements,(Apr. 23, 2012)  

Rev. Proc. 2012-22, 2012-17 I.R.B. 853: Updated specifications for private printing of red ink and black and white 
paper substitutes for certain employer tax returns and wage statements provided.  

The IRS has updated specifications for the private printing of red ink and black and white paper substitutes for 
certain employer tax returns and wage statements. Rev. Proc. 2012-22, which supersedes Rev. Proc. 2010-43, 2010-
47 I.R.B. 738, provides the specifications for preparation and use of substitute Form W-2c, Corrected Wage and Tax 
Statement, and Form W-3c, Transmittal of Corrected Wage and Tax Statements, for wages paid during the 2011 
calendar year, and will be reproduced as IRS Pub 1223 , General Rules and Specifications for Substitute Forms W-
2c and W-3c.  

 

39.  BNA TM Weekly Report,SEC. 6402—AUTHORITY TO MAKE CREDITS OR 
REFUNDS All-Zero Returns Are Not Basis for Refund Claims,(Apr. 23, 2012)  

Waltner v. U.S., No. 2011-5105 ( Fed. Cir. 4/19/12 ) : Federal Circuit upholds determination that Court of Federal 
Claims lacks jurisdiction over refund claim where returns contained all zeros.  

Facts: Taxpayers H and W submitted amended returns for 2004 through 2006 in which they replaced the income 
they previously reported (which was consistent with third-party information provided to the IRS) with zeros and 
inserted a string of zeros on their 2007 and 2008 returns that directly contradicted forms submitted to the IRS by 
third parties. H and W did not obtain corrected third-party forms to support their claims of zero taxable income.  

In April 2010, the couple filed a complaint in the Court of Federal Claims seeking a refund for the years 2003 
through 2008. The government filed a partial motion to dismiss and a motion for summary judgment, arguing that 
the court lacked jurisdiction, or, in the alternative, that H and W failed to state a claim for years 2004 through 2008.  

The court held that the limitations period had expired for tax year 2003 and that the court lacked subject matter 
jurisdiction over the claims for 2004 through 2008 because the returns filed contained zeros in place of income and 
did not constitute returns and therefore were not proper claims for refund.  

Holding: The Federal Circuit affirmed the dismissal of the claims for tax refund for lack of jurisdiction, holding that 
a tax return that contains zeros in place of any reportable income does not constitute a valid return that can serve as 
the basis for refund claims. The court stated that the returns do not implicate an honest and reasonable intent to 
supply information required by the tax code or rise to the level of specificity required by regulation. The court noted 
that the Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh Circuits have also ruled such returns invalid and 
stated “... a form that contains zeros in place of any reportable income does not constitute a valid tax return; it is not 
‘properly executed' for purposes of [Regs.] §301.6402-3(a)(5) and does not meet the specificity requirements 
imposed by [Regs.] §301.6402-2(b)(1).”  



 

40.  BNA TM Weekly Report,SEC. 6402—AUTHORITY TO MAKE CREDITS OR 
REFUNDS FDIC May Intervene in Refund Case As Receiver,(Apr. 23, 2012)  

Claybrook v. U.S., No. 10-734T ( Fed. Cl. 4/18/12 ) : FDIC's interest as receiver is not represented in refund suit 
and therefore FDIC has standing to intervene.  

Facts: Corporation P is the parent of Consolidated Tax Group G and is the sole shareholder of Savings and Loan 
Association S, a member of Group G. In February 2000, P, S and other G members signed a tax sharing agreement 
by which P had sole discretion as to when and how to file tax returns on behalf of G. At that time, S generated 
substantially all of G's income.  

In November 2008, the Department of Treasury's Office of Thrift Supervision (OTS) closed S's banking and 
business operations and transferred ownership of S's assets to the FDIC, which would hold the assets in receivership. 
At the same time, $12 billion of S's assets were sold to Bank Association B which entered into a loss-sharing 
agreement with FDIC under which B committed to assume the first $1.5 billion of S's expected losses and FDIC 
would assume a certain portion of any remaining losses, which were then estimated to eventually rise to $1.4 billion. 
FDIC retained certain assets to offset the potential losses, including “the rights to any and all tax refunds to which S 
is entitled.”  

P filed for liquidation in bankruptcy court in late 2008 and in late 2009, the Bankruptcy Trustee T filed a 
consolidated return for 2008. The tax return included an ordinary loss of $1.7 billion pursuant to §165(g)(3), 
attributable to lost value of the S stock held by P. In the alternative, the return claimed that S incurred net operating 
losses of $1.6 billion in 2008. In late 2009, Congress enacted legislation extending loss carryback provisions from 
two years to five years. T filed an amendment to the 2008 return. The bankruptcy court approved a stipulation 
between FDIC and T, providing that any tax refund would be paid to the trustee and put into an escrow account.  

In October 2010, T filed a complaint alleging that P was owed a tax refund for the years 2003 to 2007 in the amount 
of $374 million, plus interest. The IRS advised FDIC that it has suspended further actions as a result of the suit. In 
July 2011, FDIC filed a motion to intervene. T opposed the motion.  

Holding: The Court of Federal Claims held that FDIC, in its capacity as receiver, may intervene in the matter 
because no other entity in the lawsuit is representing FDIC's interest. The court stated that §7422 waived sovereign 
immunity, that the FDIC satisfied the jurisdictional requirements to seek adjudication of the refund claim, and that 
the tax sharing agreement did not affect FDIC's right to seek the refund nor diminish its right to pursue the refund 
claim. The court explained that because FDIC has independent standing to pursue the refund suit, a “case” or 
“controversy” does exist between the IRS and FDIC.  

Regarding whether FDIC, as a plaintiff-intervenor, must have independent Article III standing to intervene in an 
action, the court noted that there is a division among the federal appeals courts on the issue and that it had not been 
addressed by the Federal Circuit nor the U.S. Supreme Court.  

 

 

 

 

 



 

41.  BNA TM Weekly Report,SEC. 7453—RULES OF PRACTICE, PROCEDURE, AND EVIDENCE U.S. 
Virgin Islands May Not Intervene in Tax Deficiency Suit,(Apr. 23, 2012)  

BNA Snapshot  

McHenry v. Comr., No. 11-1239 ( 4th Cir. 4/16/12 )  

Key Holding: Virgin Islands government cannot intervene in tax deficiency case, as it failed to demonstrate it was 
allowed to intervene under federal rules.  

Key Takeaway: In unpublished Third Circuit decision, court allowed Virgin Islands government to intervene in Tax 
Court case, setting up division in circuits.  

McHenry v. Comr., No. 11-1239 ( 4th Cir. 4/16/12 ) : U.S. Virgin Islands government cannot intervene in tax 
deficiency case where IRS asserted that taxpayer had participated in tax avoidance scheme to take advantage of 
lower taxes in Virgin Islands.  

Facts: Congress authorized the Virgin Islands to reduce its income taxes on “income from sources within the Virgin 
Islands or income effectively connected with the conduct of trade or business within the Virgin Islands,” under 
§934(b)(1). The Virgin Islands adopted an Economic Development Program to promote economic growth in the 
Virgin Islands by granting substantial tax benefits to those who do business in the Virgin Islands. To qualify under 
the program, a person must, among other things, be a bona fide resident of the Virgin Islands and must file tax 
returns with the Virgin Islands Bureau of Internal Revenue. In 2000, Taxpayer (T) sought to take advantage of the 
Virgin Islands tax benefits, and for the tax years 2001, 2002, and 2003, T filed tax returns with the Virgin Islands 
Bureau of Internal Revenue, paying taxes at the reduced amount payable under the Virgin Islands Tax Code. T did 
not file U.S. tax returns with the IRS for those three years.  

The IRS issued a deficiency notice to T determining that T was not a bona fide resident of the Virgin Islands during 
those years, and that he participated in a tax avoidance scheme. The IRS also stated that all of the transactions that T 
entered into would be disregarded for federal tax purposes because they did not have an economic purpose or 
economic substance. T commenced an action in the Tax Court for a redetermination of the deficiency, arguing 
mainly that the IRS's effort to assess the deficiency was time barred by the three-year statute of limitations under 
§6501(a). The IRS argued that because T did not file returns with the IRS, and instead filed them in the Virgin 
Islands, that the statute of limitations has not yet begun to run. The Virgin Islands then filed a motion to intervene in 
the Tax Court proceedings, arguing among other things, that the IRS's current construction and application of 
§6501(a) undermines the reasonable expectations of individual Virgin Islands taxpayers in filing their tax returns 
with the Virgin Islands Bureau of Internal Revenue. The Tax Court denied the motion based on the principles set 
forth in Appleton v. Comr., 135 T.C. 461 ( 2010 ) , which declined to permit Virgin Islands to intervene because 
intervention would result in trial complications and intervention is not the method which the Virgin Islands should 
use to express its position. The Virgin Islands filed an appeal arguing that the Tax Court abused its discretion in 
denying its motion to intervene.  

Holding: The Fourth Circuit upheld the Tax Court's denial of the motion and stated that the Virgin Islands cannot 
intervene in a tax deficiency case where the IRS asserted that an individual had participated in a tax avoidance 
scheme to take advantage of lower taxes in the Virgin Islands. The court agreed with the IRS that the Virgin Islands 
did not satisfy a basic and essential requirement of permissive intervention by a government officer or agency as 
required by Federal Rule of Civil Procedure 24(a)(2), as it was “neither named in a deficiency notice nor has a 
specific statutory right to intervene in a deficiency proceeding, in light of the Tax Court's limited jurisdiction.” The 
court explained that only a taxpayer named in a deficiency notice has a right to petition for redetermination. 
Therefore, the Virgin Islands would have to demonstrate the error in the Tax Court's observation that a non-
taxpayer, governmental entity may never have a ‘right' to intervene in a tax deficiency proceeding in the Tax Court, 
the court stated. “This it has not done, and we have found no authority to support the Virgin Islands' position,” the 



court concluded. The court added that it agreed with the Tax Court “that the Virgin Islands cannot demonstrate that 
resolution of [T]'s statute of limitations defense will impede the Virgin Islands' ability to protect its interests.” Thus, 
the court affirmed the Tax Court's decision denying the motion by the Virgin Islands to intervene as a matter of 
right.  

Editor's Note: Appleton was later reversed by an unpublished opinion of the Third Circuit in Appleton v. Comr., No. 
10-4522 ( 3d Cir. 2011 ) ( Appleton II), which held that the Virgin Islands should be allowed to intervene under 
Federal Rule of Civil Procedure 24(b), which provides for “permissive intervention by state or federal governmental 
officers or agencies upon timely motion when the issue is based on a statute or regulation that is administered by the 
officer or agency, and such intervention will not unduly delay the proceedings or prejudice the original litigants.” 
The IRS later issued AOD 2011-04 , announcing that the Third Circuit's holding on the administration was “clearly 
erroneous” as the Virgin Islands does not administer any provision of the Internal Revenue Code, including §934. 
The Third Circuit's holding created a split among the circuits. However, the Fourth Circuit, in McHenry states that 
the Third Circuit was incorrect in its analysis in Appleton II, agreeing with the IRS, and explains that, “While we can 
recognize that the IRS's interpretations of the U.S. tax laws that it administers may have an impact on the Virgin 
Islands and its Economic Development Program, the evidence of this impact in no way supports a claim that the 
Virgin Islands administers what are indisputably provisions of the U.S. Tax Code.”  

 

42.  BNA TM Weekly Report,SEC. 3402—INCOME TAX COLLECTED AT SOURCE 
Rules on Contractor Withholding Removed Following Repeal of §3402(t),(Apr. 30, 2012)  

T.D. 9586, 77 Fed. Reg. 24611 (4/25/12); REG-151687-10 , 77 Fed. Reg. 24660 (4/25/12): IRS removes final 
regulations and withdraws notice of proposed rulemaking relating to withholding by government entities on 
payments to contractors following repeal of §3402(t).  

Discussion: In May 2011, the IRS issued final and proposed regulations (T.D. 9524, 76 Fed. Reg. 26583 (5/9/11); 
REG-151687-10 , 76 Fed. Reg. 26678 (5/9/11) ( 30 TMWR 576, 5/9/11)), which required federal, state, and local 
government entities to withhold income tax when making payments to persons providing property or services under 
§3402(t). Section 3402(t) was added by the Tax Increase Prevention and Reconciliation Act of 2005 ( P.L. 109-222) 
and was repealed by the 3% Withholding Repeal and Job Creation Act ( P.L. 112-56) on November 21, 2011. In 
response to the repeal of §3402(t), the IRS is removing the final regulations contained in T.D. 9524, and is 
withdrawing the accompanying notice of proposed rulemaking. 

 

 

 

 

 

 

 

 

 



 

43. BNA TM Weekly Report,SEC. 6501—LIMITATIONS ON ASSESSMENT AND 
COLLECTION Supreme Court Rules Six-Year Limitations Period Does Not Apply to 
Overstatement of Basis,(Apr. 30, 2012)  

BNA Snapshot  

U.S. v. Home Concrete & Supply, LLC, No. 11-139 ( U.S. 4/25/12 )  

Key Holding: Basis overstatement that resulted from taxpayer's use of a tax shelter does not trigger the 
§6501(e)(1)(A) extended limitations period for omissions from gross income.  

Key Takeaway: Despite the court's previous finding in Colony that the statute was ambiguous, the Supreme Court 
finds the Treasury Department cannot use its Brand X “gap-filling” powers to promulgate regulations that run 
contrary to the court's prior ruling.  

U.S. v. Home Concrete & Supply, LLC, No. 11-139 ( U.S. 4/25/12 ) : Extended six-year statute of limitations period 
does not apply to overstatement of basis; overstatement of basis not omission from gross income.  

Facts: Company (H) participated in a tax shelter transaction that resulted in a basis overstatement exceeding 25% of 
the H's gross income. After discovering the transaction, the IRS issued a notice of final partnership administrative 
adjustment (FPAA), attempting to assess additional taxes against H beyond the normal three-year limitations period. 
The district court eventually concluded that a basis overstatement is an omission from gross income for purposes of 
§6501(e)(1)(A), and therefore, the extended six-year statute of limitations period applied making the IRS's 
assessment timely. On appeal, the Fourth Circuit reversed, holding that a basis overstatement is not an omission of 
income under §6501(e) that triggers the extended six-year limitations period for assessment. The IRS appealed. The 
Supreme Court granted certiorari to resolve a split in the federal circuits in which the majority of the courts have 
held in the IRS's favor.  

Holding: The Supreme Court, in a 5-4 ruling, affirmed the decision of the Fourth Circuit, and ruled that the 
extended six-year statute of limitations period in §6501(e)(1)(A) does not apply to an overstatement of basis. The 
Court followed the principles enumerated in Colony, Inc. v. Comr., 357 U.S. 28 ( 1958 ) , stating that while Colony 
explored a provision of the 1939 Code, the statute and its interpretation then and now are identical. Section 
6501(e)(1)(A) is ambiguous, acknowledged the Court. However, an overstatement of basis is not an item that is 
“omitted” from basis. The Court explained that the word “omit,” as used in the statute limits the scope to situations 
in which specific receipts or accruals of income are “left out” of gross income. The Court stated that an inflation of 
basis is not an omission from gross income.  

The IRS argued that §6501(e)(1)(A)(i) and (e)(2) both refer to an overstatement of basis being an omission from 
gross income in the situations involving a trade or business, or gifts and estates, respectively, and this is evidence 
that Congress intended an overstatement of basis to be an omission from gross income in all situations. The Court, 
however, stated that, “these points are too fragile to bear the significant argumentative weight the Government seeks 
to place upon them.” The Court discusses several reasons why Congress might have added such clauses to a specific 
situation, i.e. that Congress, at the time of writing the 1954 Code may not have known how the Court would 
interpret §6501(e)(1)(A)(i) and would have wanted to ensure that the section applied to overstatements where a 
“trade or business” was at issue.  

The IRS also argued that Regs. §301.6501(e)-1 stating that an overstatement of basis is an omission from gross 
income overturns Colony‘s interpretation of the statute. The IRS argued that the regulation constitutes “an agency's 
construction of a statute which it administers,” under Chevron, U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 ( 1984 ) , and Mayo Foundation for Medical Ed. and Research v. U.S., 131 S. Ct. 704 ( 2011 ) . 
The Court stated that Colony has already interpreted the statute and therefore, there is no other construction that is 



consistent with Colony and available for adoption by the agency. The Court explained that an agency has the 
authority to fill statutory gaps when a statute is ambiguous and while the Court acknowledged that §6501(e)(1)(A) is 
not unambiguous, it does find that Congress left a gap for the agency to fill in this situation. Again in Colony, the 
Court found that the taxpayer had the “better side of the textual argument,” the legislative history led it to believe 
that Congress had decided the question definitively and that Congress intended an exception for overstatements of 
basis to be omissions from gross income only in the restricted type of situations described above, and the IRS's 
interpretation would create a “patent incongruity in the tax law.” The Court, therefore, ruled that there being no gap 
to fill, the IRS's gap-filling regulation cannot change Colony‘s interpretation of the statute.  

Editor's Note: Justice Scalia concurred in the judgment, but took issue with the majority's analysis of Regs. 
§301.6501(e)-1, citing National Cable & Telecommunications Assn. v. Brand X Internet Services, 545 U.S. 967 ( 
2005 ) , that, “[o]nce a court has decided upon its de novo construction of the statute, there no longer is a different 
construction that is consistent with the court's holding and available for adoption by the agency.” Justice Scalia 
stated that the Court should have ruled that Colony determined the outcome, that the Treasury's interpretation was 
unreasonable, and that should have been the end of the matter.  

Justices Kennedy, Ginsburg, Sotomayor, and Kagan dissented, arguing that the statutory revisions following the 
Colony decision should be examined by the Court. Although the dissent notes that an analysis of the revisions may 
not yield a different result, as Regs. §301.6501(e)-1 attempted, but they “strongly favor it.” The dissent states that, 
“Agencies with the responsibility and expertise necessary to administer ongoing regulatory schemes should have the 
latitude and discretion to implement their interpretation of provisions reenacted in a new statutory framework. And 
this is especially so when the new language enacted by Congress seems to favor the very interpretation at issue. The 
approach taken by the Court instead forecloses later interpretations of a law that has changed in relevant ways.”  

The Supreme Court's ruling decides a circuit split in favor of the Fourth and Fifth Circuits versus the Seventh, 
Federal, D.C., and Tenth Circuits, which all held that an overstatement of basis is an omission of gross income 
triggering the extended six-year statute of limitations (see Home Concrete & Supply, LLC v. U.S., 634 F.3d 249 ( 4th 
Cir. 2011 ) ; Burks v. U.S., 633 F.3d 347 ( 5th Cir. 2011 ) ; Comr. v. Beard, 633 F.3d 616 ( 7th Cir. 2011 ) ; 
Grapevine Imports, Ltd. v. U.S., 636 F.3d 1368 ( Fed. Cir. 2011 ) ; Intermountain Ins. Serv. of Vail v. Comr., 650 
F.3d 691 ( D.C. Cir. 2011 ) ; and Salman Ranch Ltd. v. Comr., 647 F.3d 929 ( 10th Cir. 2011 ) .  

Practitioner Comments: Kim Marie Boylan, a partner with White & Case in Washington, D.C., told BNA April 25, 
“[ Home Concrete] is an important decision that reinforces both the stare decisis doctrine and that the government's 
ability to issue regulations is not unbridled, even in light of Brand X. If the regulations had been upheld, any agency, 
not just the IRS, could attempt to unilaterally expand a limitations period restriction put in place by Congress and 
interpreted by the Supreme Court.”  

Anthony Daddino, a partner with Meadows, Collier, Reed, Cousins, Crouch & Ungerman LLP in Dallas told BNA 
April 25, “The court stayed true to the centuries-old principle of stare decisis, which provides a helpful reminder to 
the judiciary (and the Treasury) in this post- Brand X world about the importance of not disturbing settled matters.”  

Daddino noted that the majority correctly refused to give artificial significance to the reference to statutory 
ambiguity in Colony. “The court instead adopted a holistic analysis of the Colony decision, pursuant to which the 
court found that Colony had determined clear Congressional intent which precluded the government's interpretation 
of the six-year statute,” Daddino said.  

 

 

 

 



 

44.  BNA TM Weekly Report,SEC. 7804—OTHER PERSONNEL IRS Appeals Officers 
Not Appointments Clause ‘Inferior Officers',(Apr. 30, 2012)  

BNA Snapshot  

Tucker v. Comr., No. 11-1191 ( D.C. Cir. 4/20/12 )  

Key Holding: Officers and managers in IRS Appeals office are not inferior officers who must be appointed in 
conformity with the Appointments Clause.  

Key Takeaway: In collection due process hearings, the government is merely operating as a creditor and the 
Appeals officers do not have the level of discretion to make decisions that is enjoyed by officers subject to the 
Appointments Clause.  

Tucker v. Comr., No. 11-1191 ( D.C. Cir. 4/20/12 ) : IRS Appeals office team managers, settlement officers, and 
Appeals officers are not “inferior Officers” who must be appointed in conformity with U.S. Constitution's 
Appointments Clause.  

Facts: Taxpayer (T) filed income tax returns for 2000, 2001, and 2002 that reported tax due but remained unpaid. 
The IRS assessed the tax and issued a notice of federal tax lien (NFTL). T timely requested a collection due process 
(CDP) hearing, which was to be conducted by an officer or employee of the IRS Appeals office. Following receipt 
of a notice of determination upholding the NFTL, T appealed to the Tax Court pursuant to §6330(d)(1). After initial 
proceedings, the court ordered a remand to the Office of Appeals for further consideration. A second CDP hearing 
was conducted by another Settlement officer, and the team manager issued a supplemental notice of determination 
again upholding the NFTL. T then moved for a second remand, essentially challenging the constitutional validity of 
having Appeals officers conduct CDP hearings. T asserted that the Settlement officers who conducted his CDP 
hearings and the team manager who signed and issued the notices of determination were all hired by the 
Commissioner of Internal Revenue pursuant to §7804(a) and were not appointed by the President or the Secretary of 
the Treasury pursuant to the Appointments Clause of Article II, §2, of the U. S. Constitution, which provides that 
“Officers” of the United States must be appointed either by the President or by one of “the Heads of Departments” 
(i.e., the Secretary of the Treasury). As the Settlement officers who handled T's CDP proceeding were not so 
appointed, he contended that he had not yet been given the CDP hearing that Congress mandated, and sought 
remand for a valid hearing before a duly appointed officer. The Tax Court held that an “Officer or Employee” or an 
“Appeals Officer” under §6320 or 6330 was not an “inferior Officer of the United States” for purposes of the 
Appointments Clause and thus denied T's motion for remand. T appealed.  

Holding: The D.C. Circuit upheld the Tax Court's holding and held that IRS Appeals office team managers, 
Settlement officers, and Appeals officers are not “inferior Officers” who must be appointed in conformity with the 
U.S. Constitution's Appointments Clause. The court noted that Appeals simply provides the opportunity for the 
taxpayer to use arguments and information to claim more favorable treatment than he has received from IRS 
employees encountered earlier in the process. Thus, the Appeals employees' authority over tax liability is 
insufficient to rank them as inferior officers, the court explained. “This being so, it is plain that the authority they 
exercise in the pure collections aspects of CDP hearings is not enough,” stated the court. The court continued, “As to 
those functions, the government is simply a creditor and accordingly Appeals employees must make decisions based 
largely on the same mundane and practical concerns that any creditor faces.” Because of this, the court concluded 
that the significance and discretion involved in their decisions appear to be well below the level necessary to require 
an “officer” to decide them.  

 

 



45.  BNA TM Weekly Report,SEC. 6501—LIMITATIONS ON ASSESSMENT AND 
COLLECTION Document Response Did Not Notify IRS of Shelter Participation,(May 7, 
2012)  

BNA Snapshot  

Bemont Investments LLC v. U.S., No. 10-41132 ( 5th Cir. 4/26/12 )  

Key Holding: Three pages of documents describing a tax shelter that were buried in a two million page response to 
an IRS information request did not start the running of the one-year period for assessments related to the shelter.  

Key Takeaway: Fifth Circuit continues to be one of two circuits which refuse to apply the 40% penalty for basis 
valuation misstatements when IRS totally disallows the taxpayer's claimed loss or deduction, maintaining the circuit 
split on the issue.  

Bemont Investments LLC v. U.S., No. 10-41132 ( 5th Cir. 4/26/12 ) : Three pages of documents buried in two 
million-page response to IRS information request did not provide IRS with enough notice of taxpayer's participation 
in tax shelter that created $151 million artificial tax loss, to start running of assessment period.  

Facts: Taxpayer (T), through his interests in TEFRA entities (BM and BPB), claimed large losses for several tax 
years, including 2002, arising from certain so-called “Son-of-BOSS” transactions involving swaps. In 2005, the IRS 
audited T's 2002 return for losses — including those from BPB — flowing through to his personal return. An IRS 
auditor was assigned to examine the 2002 tax return on April 27, 2005, and specifically examined whether T had 
sufficient basis to absorb the losses. The auditor made no adjustments to T's basis in BPB as he did not have all the 
information concerning the swaps as such information was deliberately withheld by T's accountant. (Before October 
13, 2005, and unrelated to T's examination specifically, the IRS received information from Bank D that identified 
BPB as an entity participating in foreign currency swaps as part of a broader investigation of Son-of-Boss 
transactions).  

On October 3, 2006, the IRS issued a Notice of Beginning of Administrative Proceeding to BPB. On October 13, 
2006, the IRS issued an FPAA to BM for the tax year ending December 19, 2001, and to BPB for tax year 2002. The 
BM FPAA addressed BM's tax year ending December 19, 2001. In the FPAA, the IRS disallowed the partnership 
losses at issue and imposed accuracy-related penalties. The BPB FPAA addressed BPB's tax year ending December 
31, 2002, and disallowed the partnership losses at issue and imposed accuracy-related penalties.  

On January 9, 2007, BM and BPB filed a district court TEFRA partnership proceeding through their tax matters 
partner pursuant to §6226. The court eventually found that the swap transactions at issue were substantially similar 
to transactions identified as abusive tax shelters in Notice 2000-44 , 2000-2 C.B. 255. However, an issue arose as to 
whether the three-year statute of limitations on assessment under §6501 for 2001 had expired. The district court held 
that the statute of limitations on assessment under §6501(c) had expired with respect to T's 2001 tax year. The 
district court also found that Bank D furnished information to the IRS prior to the summer of 2005 which identified 
BPB and BM as engaging in swap transactions. The IRS appealed.  

Holding: The Fifth Circuit held that three pages of documents buried in a two million-page response to an IRS 
information request did not provide the IRS with enough notice of T's participation in the tax shelter, to start the 
running of the one-year assessment period. While the parties presented arguments addressing whether the 
information was provided to the IRS as a §6112 list and whether the information included sufficient details to satisfy 
the regulatory requirements of such a list, the Fifth Circuit concluded it did not need to reach those issues. The court 
stated that the disclosure did not satisfy the requirement under Regs. §301.6112-1T, A-16, that the information be 
provided in a form that enables the IRS to determine the name and identifying numbers of the shelter without undue 
delay or difficulty, which is known as the question and answer A-17 requirement. The court also stated that the 
references to BPB and BM were on three pages buried in more than two million pages of documents. Additionally, 
the court noted that the references were in charts attached to internal Bank D e-mails. The court added that, “[T] 



does not explain and it is not apparent to us how the IRS would be expected to locate these references within the 
volume of documents or how the IRS could easily determine from this information that any of the listed entities 
participated in abusive tax shelter transactions.”  

On appeal, the IRS contended that the district court erred in finding the 40% penalty for gross valuation 
misstatements does not apply when the IRS totally disallows T's claimed loss or deduction. “In this case, the IRS 
gave a number of reasons to disallow the losses reported by the partnerships,” explained the court. “As described by 
the district court, the deductions were not disallowed because of a substantial valuation misstatement. Rather the 
IRS determined that the transactions which generated the purported losses were created for no business purpose 
other than tax avoidance, lacked economic substance and were an economic sham. accordingly, the IRS disregarded 
the transactions in full,” the court noted. Because the IRS treated the transactions as a sham and disallowed all tax 
attributes flowing from them, any valuation misstatement was irrelevant to the calculation of the tax and under Fifth 
Circuit precedent, the 40% penalty cannot apply, the court concluded.  

Editor's Note: The court followed the precedent it laid out in Todd v. Comr., 862 F.2d 540 ( 5th Cir. 1988 ) , and 
Heasley v. Comr., 902 F.2d 380 ( 5th Cir. 1990 ) . The concurring opinion stated that the Fifth Circuit followed 
precedent in applying the so-called Todd/Heasley rule to hold that the tax underpayment is not attributable to the 
valuation overstatement. In so reasoning, however, the court strayed from the Blue Book's text, the concurrence 
added, referring to the General Explanation of the Economic Recovery Tax Act of 1981, known as the Blue Book. 
Penalizing defendants for the valuation misstatement would not flout the Blue Book's warning not to apply the 
valuation-misstatement penalty to a tax infraction that is unrelated to the overvaluation, the concurrence stated.  

Practitioner Comments: Anthony P. Daddino, a partner with Meadows, Collier, Reed, Cousins, Crouch & 
Ungerman LLP in Dallas, told BNA that the ruling is notable because the Fifth Circuit refused to budge on its long-
held stance that the 40% penalty for basis valuation misstatements in §6662 does not apply when IRS totally 
disallows the taxpayer's claimed loss or deduction.  

“Bemont was a bold decision by the Fifth Circuit,” Daddino said. “The vast majority of the Circuits have held that 
the 40% penalty applies where the tax benefits of the disputed transaction are fully disallowed based on the 
substance-over-form principles. Only the Ninth Circuit stands with the Fifth Circuit in holding that 40% penalty 
cannot apply in these circumstances.”  

Daddino speculated that the Ninth Circuit's adherence to its penalty position in Keller v. Comr., 556 F.3d 1056 ( 9th 
Cir. 2009 ) , gave reassurance to the Fifth Circuit that its prior decisions in Todd and Heasley—which were followed 
by the Ninth Circuit—were legally correct. “The Ninth Circuit and Fifth Circuit have long provided ‘cover' for 
taxpayers seeking relief from the IRS's imposition of the 40% penalty on their tax-advantaged transactions,” 
Daddino said. “With both circuits refusing to yield this protection, it will be up to the Supreme Court to tear down 
these safehouses.”  

While the judiciary as a whole has been very sympathetic to IRS and its aggressive pursuit of tax shelter 
transactions, Bemont and the Supreme Court's recent ruling in U.S. v. Home Concrete & Supply LLC make it clear 
that the means must justify the end, Daddino said. A court cannot abandon established precedent to reach what IRS 
advocates as a “just” result, he said. “Hopefully Home Concrete and Bemont mark a pendulum swing toward judicial 
restraint on what many perceive as IRS zealotry,” he said. That said, Daddino said the taxpayer's victory in Bemont 
may be short-lived. “Last fall, the IRS publicly announced its intention to legally remove this penalty ‘cap' in the 
Fifth and Ninth Circuits, even if such action required seeking Supreme Court review,” he said. “Time will soon tell 
whether the IRS stays true to its word.”  

 

 

 



 

46.  BNA TM Weekly Report,SEC. 7201—ATTEMPT TO EVADE OR DEFEAT TAX 
New York Stockbroker's Conviction For Tax Evasion Reversed,(May 7, 2012)  

BNA Snapshot  

U.S. v. Litwok, No. 10-1985 ( 2d Cir. 4/30/12 )  

Key Holding: Evidence of failure to pay taxes for prior tax years is insufficient to prove defendant committed tax 
evasion for tax years at issue in the case.  

Key Takeaway: Charges of tax evasion and mail fraud improperly joined when key events took place years apart 
and there was no evidence of a connection between the counts.  

U.S. v. Litwok, No. 10-1985 ( 2d Cir. 4/30/12 ) : Taxpayer's conviction on charges of tax evasion for 1996 and 1997 
reversed due to insufficient evidence of intent and convictions for mail fraud and tax evasion for 1995 vacated 
where counts were improperly joined.  

Facts: Taxpayer (T) is a stockbroker who owned two homes. T transferred ownership of both houses to a close 
friend (F) and F held insurance for both homes with (P). P received two insurance claims, purporting to be signed by 
F for repairs at house 1 for storm damage and for water damage at house 2. P settled both claims. T also submitted a 
receipt for lodging expenses for several nights that T and F purportedly spent at a guest house while house 1 was 
being repaired. P mailed a check for the lodging expenses. There was evidence that both insurance claims were 
fraudulent. F later notified P that T had forged her signature of the Property Loss Notice forms for both insurance 
claims and deposited the settlement checks into her account after forging F's signature on the back of the checks, 
including the check for the lodging expenses. T also operated a number of private equity companies from her home 
and, while she owed nearly $1.5 million in taxes for the years at issue, failed to file personal tax returns for 1996 
through 1997.  

T was indicted and convicted by a district court on one count of mail fraud relating to the lodging reimbursement 
check and three counts of tax evasion for tax years 1995 through 1997. At trial, the district court admitted evidence 
of T's failure to file taxes prior to 1995 and instructed the jury that it could consider the evidence solely to determine 
T's intent. Also at trial, three of T's former accountants testified at trial, but only one testified about work related to 
any of the years relevant to the tax evasion charges. That accountant said that when he was preparing T's 1995 
returns he confronted T after discovering more than $2.3 million in excess personal compensation, but was barred 
from doing any additional investigation into the matter. T appealed arguing that the trial evidence was insufficient to 
support her convictions and that the mail fraud and the tax evasion counts were improperly joined.  

Holding: The Second Circuit reversed T's conviction on the tax evasion charges for 1996 and 1997 due to 
insufficient evidence of intent and vacated her convictions for mail fraud and tax evasion for 1995 on the ground the 
counts were improperly joined. The court stated that there was insufficient evidence to prove that T engaged in an 
affirmative act relating to 1996 and 1997. The court looked at U.S. v. Romano, 938 F.2d 1569, 1573 ( 2d Cir. 1991 ) 
, and stated that failing to file a tax return by itself does not constitute an affirmative act, but there was sufficient 
proof that T engaged in an affirmative act to evade taxes in 1995, based on the accountant's testimony.  

However, the court noted that, “By contrast, we conclude that there was insufficient evidence of any such act 
relating to the calendar years 1996 and 1997.” The court explained that, at trial, the district court judge admitted 
evidence of T's failure to file taxes prior to 1995 and instructed the jury that it could consider that evidence solely to 
determine T's intent, but there was no evidence at trial of an affirmative act beyond a mere failing to file tax returns 
for 1996 and 1997.  



Additionally, the Second Circuit stated that, while the trial record showed sufficient evidence to support the 
convictions for mail fraud and tax evasion for 1995, the court found no link between T's alleged mail fraud by filing 
a false 1997 insurance claim and her failure to report income. Prior to trial, T unsuccessfully moved to sever the 
mail fraud and tax evasion counts under Rule 8(a) of the Federal Rules of Criminal Procedure. The court concluded, 
“Our review of the record shows that at trial there was no link, let alone a direct one, between the fraudulent 
insurance claim underlying the mail fraud count (Count One) and the unreported income underlying Count Two.” 
The government argued that evidence of T's failure to file tax returns had no impact on the jury's consideration of 
the mail fraud count, the court noted. However, the court disagreed and stated that, “The evidence of the 1995 tax 
evasion charged in Count Two included testimony about [T] defrauding her investors of millions of dollars for 
personal compensation. At trial and in its closing argument, the Government was able to point to that and other 
evidence to describe [T] as ‘a cheat, a liar, and a thief' and to otherwise contend that [T] had a propensity to engage 
in fraudulent activity. Because none of the evidence of the 1995 tax evasion was related to the 1997 mail fraud 
offense, it would not have been admitted in a trial involving only that offense; yet it inevitably colored the jury's 
view of [T's] role in the mail fraud scheme.”  

 

47.  BNA TM Weekly Report,SEC. 7212—ATTEMPTS TO INTERFERE WITH 
ADMINISTRATION OF INTERNAL REVENUE LAWS Enhanced Sentence Upheld for 
$60 Million Scheme to Conceal Funds,(May 14, 2012)  

BNA Snapshot  

U.S. v. Ghaddar, No. 11-3074 ( 7th Cir. 5/8/12 )  

Key Holding: District court did not err in imposing sentencing enhancements for use of sophisticated means to 
conceal the receipt of funds, even though defendant did not use elaborate means to do so.  

Key Takeaway: When applying the sentencing enhancement, a district court may find that a defendant's actions, 
when taken as a whole, constitute a sophisticated scheme.  

U.S. v. Ghaddar, No. 11-3074 ( 7th Cir. 5/8/12 ) : Taxpayer did not use elaborate means to conceal receipt of more 
than $60 million in currency, but district court did not err in imposing sentencing enhancements for utilizing 
“sophisticated means” to conceal his receipt of funds.  

Facts: Taxpayer (T) was the sole shareholder of Corporation (C), which operates tobacco stores. T directed 
employees to separate currency receipts from credit-card and check receipts. T used currency to pay employees and 
tobacco suppliers and failed to report the currency receipts on federal and state tax forms from 2002 through 2009. T 
also channeled a substantial portion of the currency to bank accounts he controlled in Lebanon, his homeland, and to 
a bank account in the Channel Islands that was not in his name.  

T pleaded guilty to mail fraud under 18 USC §1341 , and impeding the administration of the Internal Revenue Code 
under §7212. At sentencing, T objected to the probation officer's recommendation to apply the upward adjustment 
for using sophisticated means. The probation officer applied §2B1.1, the guideline for mail fraud, because T's 
convictions were grouped under §3D1.2(d) and the 18 USC §1341 conviction resulted in a higher offense level. In 
challenging the upward adjustment, T asserted that he did not create phony corporations, use fake names to open 
bank accounts, or employ special technology to conceal his assets. The government argued that T's conduct was 
sophisticated because he directed employees to separate out currency receipts, withheld those funds from corporate 
bank accounts, and concealed the magnitude of his tobacco sales by using currency to pay suppliers and employees. 
The district court concluded that T's conduct warranted the sophisticated-means adjustment and, after applying the 
adjustment, sentenced him within the guidelines range to a total of 76 months' imprisonment. T appealed arguing 
against the government's rationale for labeling his conduct as sophisticated and insists that his actions were 
commonplace compared to other cases where the adjustment has been applied. Specifically, T contended that paying 



suppliers with currency is the normal course of business in the retail tobacco industry and that his “rudimentary” 
cash-skimming operation was not sophisticated.  

Holding: The Seventh Circuit held that the district court did not err in imposing sentencing enhancements for 
utilizing “sophisticated means,” but also noted that by itself, skimming currency receipts and using that money to 
pay T's employees and suppliers was not a “particularly elaborate form of tax evasion.” The court stated that not all 
of T's actions needed to be elaborate for the adjustment to apply. The court explained that it is enough that the 
district court found T's actions, when viewed as a whole, constituted a sophisticated scheme. “We review the 
application of the adjustment for clear error, and there is none here,” the Seventh Circuit stated. The court concluded 
that T repeatedly channeled money into foreign accounts, and used elaborate tactics to conceal the source of the 
money, including exchanging currency for cashier's checks to carry overseas—actions ordinarily qualifying as 
sophisticated means.  

 

 

48. BNA TM Weekly Report,SEC. 6402—AUTHORITY TO MAKE CREDITS OR 
REFUNDS IRS May Credit Overpayments to Penalties Rather Than Income Tax 
Liability,(May 14, 2012)  

BNA Snapshot  

Weber v. Comr., 138 T.C. No. 18 ( 5/7/12 )  

Key Holding: Taxpayer may not use overpayments from prior years to satisfy 2008 income tax liability because 
overpayments had previously been applied to trust fund recovery penalty he had previously incurred.  

Key Takeaway: Tax Court lacks jurisdiction to address claim for trust fund recovery penalty refund in an appeal of 
collection due process determination to proceed to levy.  

Weber v. Comr., 138 T.C. No. 18 ( 5/7/12 ) : Taxpayer cannot use tax overpayments from previous years to satisfy 
2008 income tax liability because, after previous overpayments were applied to trust fund recovery penalty he owed 
for 2006, he had no 2007 overpayment available to credit to his 2008 liability.  

Facts: In 2007, Taxpayer (T) filed a federal income tax return for 2006 reporting an overpayment and electing to 
have it applied to his 2007 estimated income tax. However, in 2007 the IRS determined that T was liable for a §6672 
penalty (attributable to unpaid trust fund taxes of Company (C)) and applied T's 2006 income tax overpayment to 
that penalty liability instead. In 2008, the balance of C's trust fund tax liability was satisfied by third-party payments. 
When T thereafter filed his 2007 federal income tax return in 2008, he claimed a credit thereon for the overpaid 
2006 income tax, thereby reporting a 2007 income tax overpayment, and elected to have that asserted 2007 
overpayment applied to his 2008 estimated income tax. The IRS notified T that it adjusted his 2007 credits 
downward to eliminate the claimed 2006 income tax overpayment, thereby eliminating any overpayment for 2007, 
and yielding a balance due. When T filed his 2008 federal income tax return in 2009, he nonetheless claimed a credit 
thereon for overpaid 2007 income tax (which consisted solely of the previously disallowed credit elect overpayment 
from 2006). The IRS notified T that it adjusted his 2008 credits downward to eliminate the claimed 2007 income tax 
overpayment, yielding a balance due greater than he had reported. When T did not pay the balance due for 2008, the 
IRS issued to T a notice of proposed levy, and T requested a collection due process hearing under §6330(b). At the 
hearing T contended that his §6672 penalty was overpaid and that his 2008 liability would be satisfied if that 
overpayment were applied to his 2008 liability. The IRS determined to proceed with the levy to collect T's 2008 
federal income tax liability. T filed a petition with the Tax Court.  



Holding: The Tax Court held that T cannot use tax overpayments from previous years to satisfy his 2008 income tax 
liability because, after the previous overpayments were applied to the trust fund recovery penalty he owed for 2006, 
he had no 2007 overpayment available to credit to his 2008 liability. Additionally, the Tax Court determined that it 
lacks the jurisdiction to adjudicate T's claim he made a §6672 penalty overpayment raised in an appeal of a 
collection due process hearing concerning collection of his income tax liability. The court stated that, under 
§6402(a), the IRS has broad discretion in the crediting of overpayments. Additionally, the court stated that T's 
election under Regs. §301.6402-3(a)(5) to apply an overpayment to estimated tax for the succeeding year is not 
binding on the IRS. The court noted that there is no regulation or Code provision that permits a taxpayer to elect to 
have an overpayment applied to his income tax liability rather than a §6672 penalty. “After the 2006 income tax 
overpayment was credited against the section 6672 penalty, the 2006 income tax overpayment was no longer 
available for application to 2007 income tax,” the court continued, “In the absence of that credit elect overpayment, 
[T] had no 2007 income tax overpayment that could be credited to his liability for 2008 income tax. The 2008 
income tax liability could thus not be satisfied by cascading credit elect overpayments from 2006 and 2007.”  

T contended that, because his income tax overpayments had been credited to his §6672 liability, there existed a 
§6672 overpayment that was available to be credited to his 2008 income tax liability. The court stated that the issue 
raised the question of whether the Tax Court has jurisdiction to determine the overpayment of an unrelated liability 
in a collection due process case. The court held that it lacked jurisdiction over the issue. An overpayment of a §6672 
liability or any other liability that has been determined by the IRS or a court, but which has not been either refunded 
or applied to another liability, may be an available credit that may be taken into account during a collection due 
process hearing to determine whether the tax at issue remains unpaid and whether the IRS may proceed with 
collection, noted the court. However, a mere claim of an overpayment is not an “available credit” but is instead a 
claim for a credit; and such a claim does not need to be resolved before the IRS can proceed with collection of the 
liability at issue, the court concluded. “[T's] section 6672 penalty liability is distinct from and unrelated to his 2008 
income tax liability. His remedy regarding his section 6672 penalty refund claim is to be found in the District Court 
refund suit he has already commenced,” the court stated. Additionally, the Tax Court found that, because T raised 
the issue in a collection due process hearing, the court lacks the jurisdiction to adjudicate his claim of a §6672 
penalty overpayment.  

 

49. BNA TM Weekly Report,SEC. 7403—ACTION TO ENFORCE LIEN OR TO 
SUBJECT PROPERTY TO PAYMENT OF TAX IRS May Force Home Sale To Collect 
Husband's Tax Liability,(May 14, 2012)  

BNA Snapshot  

U.S. v. Winsper, No. 11-5032 ( 6th Cir. 5/10/12 )  

Key Holding: District court erred in finding the IRS had presented insufficient evidence to support foreclosure of 
tax liens against residential property owned by couple to collect husband's tax lien.  

Key Takeaway: Section 7403 does not require a district court to authorize forced sale under all circumstances, and 
some limited room is left in statute for the exercise of reasoned discretion.  

U.S. v. Winsper, No. 11-5032 ( 6th Cir. 5/10/12 ) : District court holding that IRS had not presented sufficient 
evidence supporting exercise of authority to force home sale owned by couple to collect husband's unpaid income 
tax liability overturned.  

Facts: Taxpayer Husband (H) failed to file income tax returns, report income, or pay income tax for the 1986 
through 1993 tax years. H's liability in unpaid taxes, penalties, and interest totaled $901,052. A separate assessment 
of $50,575, plus penalties and interest, was made against Taxpayer Wife (W) in 2003 based on an audit of her 2000 
tax year, which declared $475,119 in taxable income. In December 2008, the IRS filed a district court action in an 



effort to reduce to judgment separate tax assessments against H and W and to foreclose the tax liens against the 
home they owned as tenants by the entirety. Before the district court reviewed the party's motions for summary 
judgment, W paid $40,277 in full satisfaction of her own tax liability. While the payment resulted in the claims 
being dismissed against W personally, she continued to be an indispensible party as a non-delinquent third party 
with an interest in the property.  

The district court granted summary judgment to the IRS with respect to the assessment against H and reduced the 
tax liability to judgment in the amount of $901,052.17. The district court, however, did not reach the question of 
foreclosure, but directed the IRS to file a separate motion seeking that relief. The IRS did so, filing a motion for 
foreclosure of the lien and sale of the entire property to partially satisfy H's tax liability. Since the property was held 
by H and W as tenants by the entirety, H's individual tax lien attached to his partial contingent survivorship interest 
in the property. The IRS offered evidence, which was uncontested, that H's partial interest would have minimal 
value if sold separately. The district court ultimately denied the IRS's motion to foreclose tax liens against H and W. 
The district court entered summary judgment reducing the tax assessment against H only, but denied the foreclosure 
of the entire property in reliance on the discretion recognized by the Supreme Court in U.S. v. Rodgers, 461 U.S. 
677 ( 1983 ) .  

Holding: The Sixth Circuit overturned the district court and held that misstatements regarding the burden of proof 
and errors in the application of the first and third factors under Rodgers resulted in an abuse of discretion. The court 
stated that the IRS has the authority, under §7403, to bring an action in the district court for judicial sale of any 
property of a delinquent taxpayer. “Foreclosure under §7403 contemplates a forced sale of the entire property, not 
merely the delinquent taxpayer's interest, and is consistent with due process,” noted the court. However, the 
Supreme Court, in Rodgers, also recognized that §7403 does not require a district court to authorize a forced sale 
under absolutely all circumstances, and that some limited room is left in the statute for the exercise of reasoned 
discretion, the court explained. The court noted that the exercise of equitable discretion to take into account both the 
IRS's interest in collecting delinquent taxes and the possibility that innocent third parties will be unduly harmed “is 
not unbridled.”  

After identifying four factors to be considered, the Supreme Court emphasized in conclusion that “the limited 
discretion accorded by §7403 should be exercised rigorously and sparingly, keeping in mind the Government's 
paramount interest in prompt and certain collection of delinquent taxes,” the Sixth Circuit added. According to the 
court, the four Rodgers factors to be considered by a court are prejudice to government, third party expectations, 
prejudice to third parties, and liable versus nonliable interests. First, the court addressed the district court's finding of 
no prejudice to the IRS's financial interests if it was relegated to a forced sale of H's personal interest as a tenant by 
the entirety with his nondelinquent spouse. The district court judge concluded that the IRS's financial interests were 
not relegated because the taxes at issue have been due and owing for more than a decade and the sale would result in 
the collection of only a small portion of the tax due the IRS. However, the court stated that neither of those 
considerations was mentioned in Rodgers and the IRS persuasively argued that neither negates the prejudice to its 
financial interest that would result from being limited to a forced sale of the partial interest in the property. Next, the 
court addressed third party expectations, finding that W had a legally recognized expectation that the entire property 
would not be subject to forced sale to satisfy H's separate tax liability. The court also stated that the possibility that 
W could be undercompensated for her interest in the home as a result of its sale did not weigh against foreclosure of 
the entire property due to prejudice to a third party. Finally, on the topic of liable versus nonliable interests, the court 
concluded that there was no reason to believe that W's possessory interest in the property “swamps” the interest of 
her husband.  

Editor's Note: This is the third time recently that the Sixth Circuit issued an opinion regarding the IRS's attempt to 
foreclose a lien on a property held tenants by the entirety where only one spouse was delinquent. In U.S. v. Barczyk, 
434 Fed. Appx. 488 ( 6th Cir. 2011 ) , an individual who did not owe unpaid taxes to IRS, but owned real estate with 
her tax delinquent husband as tenants by the entirety lost the argument that her survivorship interest in property 
excluded the IRS from selling property in a tax lien foreclosure action. In U.S. v. Barr, 617 F.3d 370 ( 6th Cir. 2010 
) , the Sixth Circuit affirmed a district court finding that a wife who owns a home with her husband as tenants by the 
entirety is entitled to 50% of the proceeds of the foreclosure sale of the home to enforce a federal tax lien.  

 



50. BNA TM Weekly Report,SEC. 6330—NOTICE AND OPPORTUNITY FOR 
HEARING BEFORE LEVY IRS Settlement Officer Abused Discretion in Sustaining 
Levy,(May 21, 2012)  

Lewis v. Comr., T.C. Memo 2012-138 ( 5/16/12 ) : IRS abused discretion in sustaining proposed levy due to string 
of errors made by settlement officer.  

Facts: Taxpayer (T) filed a voluntary Chapter 11 bankruptcy petition. The IRS filed a proof of claim for T's income 
tax liabilities for the tax years 1999, 2000, 2001, and 2003, and for T's trust fund recovery penalty assessments for 
the first and second quarters of tax year 2001. In 2006, the bankruptcy court confirmed T's plan over the IRS's 
objection. The IRS continued to examine T's income tax returns for the years at issue. In 2007, T and the IRS agreed 
to a partial abatement of tax and additions to tax for 1999 and to additional assessments of tax and additions to tax 
for 2000 and 2001. In 2008, the IRS sent T Letter 1058, Final Notice, Notice of Intent to Levy and Your Right to a 
Hearing. T requested a collection due process (CDP) hearing and also requested a face-to-face CDP hearing.  

Eventually, Settlement officer (S) was assigned T's case. S sent T a letter informing him that he had been assigned to 
T's case and further requesting that T contact S within 14 days to schedule a CDP hearing. T called S and during the 
conversation T again requested a face-to-face hearing. T also reasserted his contention that he was under the 
protection of a Chapter 11 bankruptcy plan and restated his desire to offer collection alternatives. S advised T that to 
be considered for collection alternatives he would have to submit the appropriate forms and documents listed in the 
letter. T agreed to provide the documentation. S claimed he never received any documentation from T and T claimed 
to have mailed the documents. T and S had no further communication until 2009, when S issued T a notice of 
determination sustaining the proposed levy. T filed a petition with the Tax Court for review of S's determination.  

Holding: The Tax Court held that the IRS abused its discretion in sustaining the proposed levy due to a string of 
errors made by S, including failing to notify T that a phone call to discuss his request for a CDP hearing constituted 
his actual hearing. The court noted that S's determination to sustain the proposed levy was made without following 
up on his phone call to discuss a face-to-face CDP hearing. Additionally, the court stated that S made his 
determination without reviewing any of the issues T raised with respect to his Chapter 11 bankruptcy. “All of these 
determinations were made without the benefit of a scheduled CDP hearing in any format,” the Tax Court added. “In 
reviewing the administrative record, it is difficult to conclude that [S] dedicated much effort to a meaningful review 
of the issues presented by [T's] CDP hearing request,” the court concluded.  

 

51. BNA TM Weekly Report,SEC. 6231—DEFINITIONS AND SPECIAL RULES Tax 
Court Finds ‘Tigers Eye' Ruling Did Not Alter or Overrule ‘Petaluma' Ruling,(May 21, 
2012)  

Petaluma FX Partners LLC v. Comr., T.C. Memo 2012-142 ( 5/17/12 ) : On remand, Tax Court holds that its 2012 
Tigers Eye decision did not alter or overrule its 2010 Petaluma III ruling regarding whether outside basis was 
partnership item.  

Facts: In Petaluma FX Partners, LLC v. Comr., No. 11-1084 ( D.C. Cir. 2/27/12 ), rem'g without pub. opin. 135 
T.C. 581 ( 2010 ) ( Petaluma III), the D.C. Circuit remanded the present case for a determination of whether the Tax 
Court's 2012 decision in Tigers Eye Trading, LLC v. Comr., 138 T.C. No. 6 ( 2/13/12 ) ( 31 TMWR 265, 2/20/12), 
“altered or overruled” its 2010 decision in Petaluma III, on remand from 591 F.3d 649 ( D.C. Cir. 2010 ) ( Petaluma 
II), aff'g in part, rev'g in part and rem'g on penalty issues 131 T.C. 84 ( 2008 ) ( Petaluma I), and for an explanation 
of the current status of Petaluma III.  

Holding: The Tax Court held that its 2012 decision in Tigers Eye did not alter or overrule its decision in Petaluma 
III, and that the current status of Petaluma III remained unchanged. The Tax Court explained that its opinion in 



Petaluma III, while guided by law and precedent, was restrained by the law of the case doctrine and the rule of 
mandate, effectively ensuring that its holding would conform to the narrow instructions provided by the D.C. Circuit 
in Petaluma II. The court noted that its decision in Petaluma III also explicitly acknowledged the limited 
jurisprudential scope of the holdings therein.  

Accordingly, the court concluded that Tigers Eye did not overrule Petaluma III, either expressly or implicitly; rather, 
it declined to extend the holdings of Petaluma II and Petaluma III in the light of the realigned framework, 
established by precedent developed after the D.C. Circuit's decision in Petaluma II, by which courts analyze similar 
partnership-level adjustments.  

 

 

52. BNA TM Weekly Report,SEC. 6621—DETERMINATION OF RATE OF INTEREST 
Ruling Issued Providing Interest Rates for Calendar Quarter,(May 28, 2012)  

Rev. Rul. 2012-16, 2012-26 I.R.B. __ (6/25/12): The IRS announced that interest rates for the calendar quarter 
beginning July 1, 2012, will be 3% for overpayments (2% in the case of a corporation); 3% for underpayments; and 
5% for large corporate underpayments. The overpayment rate for the portion of a corporate overpayment exceeding 
$10,000 will be 0.5%.  

Discussion: Under the Code, the rate of interest is determined on a quarterly basis. For taxpayers other than 
corporations, the overpayment and underpayment rate is the federal short-term rate plus 3 percentage points. 
Generally, in the case of a corporation, the underpayment rate is the federal short-term rate plus 3 percentage points 
and the overpayment rate is the federal short-term rate plus 2 percentage points. The rate for large corporate 
underpayments is the federal short-term rate plus 5 percentage points. The rate on the portion of a corporate 
overpayment of tax exceeding $10,000 for a taxable period is the federal short-term rate plus one-half (0.5) of a 
percentage point.  

 

53. BNA TM Weekly Report,26 C.F.R. §601.105—EXAMINATION OF RETURNS AND 
CLAIMS FOR REFUND, CREDIT, OR ABATEMENT; DETERMINATION OF 
CORRECT TAX LIABILITY Chief Counsel's Office Addresses Ex Parte Communications 
Rules in Revenue Procedure,(May 28, 2012)  

Notice CC-2012-010: Guidance provided regarding updated ex parte communication rules relating to 
communications between employees of Appeals and attorney in Chief Counsel's Office under Rev. Proc. 2012-18.  

Discussion: The Chief Counsel's Office issued guidance regarding the updated rules for ex parte communications 
between employees of the Appeals office and the Chief Counsel attorneys laid out in Rev. Proc. 2012-18, 2012-10 
I.R.B. 455.  

The Chief Counsel's Office noted that, among other things, the revenue procedure provides that a field attorney 
should not communicate ex parte with Appeals employees regarding an issue in a case pending before Appeals if 
that field attorney personally provided legal advice regarding the same issue in the same case to the originating 
function or personally served as an advocate for the originating function regarding the same issue in the same case. 
Ex parte communications are communications between Appeals and other IRS functions without the participation of 
the taxpayer or a taxpayer representative, the Chief Counsel's Office added.  



The extent and nature of the field attorney's involvement in the case relating to the issue with respect to which 
Appeals is seeking legal advice is determinative, the Chief Counsel's Office stated. But if those persons are 
essentially functioning like a field docket attorney, then the restriction on ex parte communications applies to them, 
the Chief Counsel's Office added.  

Additionally, the Chief Counsel's Office noted that the restriction on communicating with Appeals ex parte only 
applies while Appeals is performing its duties of evaluating the strengths and weaknesses of the specific issues in 
specific cases and the overall hazards of litigation for those cases. If an Appeals employee is not functioning in that 
capacity, then the restriction on ex parte communications does not apply, the Chief Counsel's Office concluded. 

 

 

54. BNA TM Weekly Report,SEC. 7422—CIVIL ACTIONS FOR REFUND Final 
Partnership Adjustment Claims Invalid Where Issued After Statute of Limitations 
Period,(May 28, 2012)  

BNA Snapshot  

McCann v. U.S., No. 06-216T ( Fed. Cl. 5/24/12 )  

Key Holding: Claims that settlements, stipulations were invalid because they were made after the statute of 
limitations are dismissed.  

Key Takeaway: Court reminds taxpayers that action for refund attributable to partnership items should be resolved 
during partnership level proceedings.  

McCann v. U.S., No. 06-216T ( Fed. Cl. 5/24/12 ) : Claims from taxpayers that earlier settlements and stipulations 
were invalid because predicate final partnership administrative adjustments were issued after statute of limitations 
had expired dismissed.  

Facts: Taxpayers (T1 and T2) were two separate investors in several American Agri-Corp. (AMCOR) partnerships 
in the 1980s. The IRS ultimately sent Final Partnership Administrative Adjustments (FPAAs) disallowing 
deductions attributable to the AMCOR partnerships and demanding that the subscribing partners, including T1 and 
T2, pay the resulting deficiencies. Litigation in the Tax Court ensued, and the disputes were resolved in two ways: 
some partners, like T1, settled directly with the IRS and others, like T2, agreed to be bound by stipulated decisions 
entered by the Tax Court.  

Following the settlements and stipulate decisions, AMCOR participants, including T1 and T2 paid the deficiencies 
and then filed numerous actions for refund, claiming that the earlier settlements and stipulations were invalid 
because the predicate FPAAs were issued too late, after the statute of limitations had expired. Many taxpayers, 
including T1 and T2, have also contended that they did not owe the IRS interest at the higher, penalty rate imposed 
under former §6621(c). The bulk of the cases, including the two instant actions, were stayed while several 
representative cases went forward. That process culminated in the Federal Circuit's decisions in Keener v. U.S., 551 
F.3d 1358 ( Fed. Cir. 2009 ) , and Prati v. U.S., 603 F.3d 1301 ( Fed. Cir. 2010 ) . In those cases, the court rejected 
both the taxpayers' statute-of-limitations claims and their penalty-interest claims. The court held that both sets of 
claims implicated “partnership-level” items, which could not be adjudicated in the “partner-level” suits brought in 
the Federal Circuit. Following the conclusion of the Keener and Prati appeals, the Court of Federal Claims lifted the 
stays that had been entered and consolidated the T1's and T2's actions.  



Holding: The Court of Federal Claims dismissed T1 and T2's claims that their earlier settlements and stipulations 
were invalid because predicate final partnership administrative adjustments were issued after the statute of 
limitations had expired. The court explained that the arguments made by T1 and T2 that the statute of limitations fell 
outside the extensive ambit of Prati, were rejected by Prati itself: “[a]s for the [taxpayers'] argument that they were 
barred from participating in a proceeding to decide whether the statute of limitations had run because the statute of 
limitations had already run, that argument is circular and has no merit.” The court stated that “the statute of 
limitations issue is categorically a partnership item. Thus, any refund claim based on a violation of the statute of 
limitations is an action ‘for a refund attributable to [a] partnership item[],' I.R.C. §7422(h), and barred.”  

In addition to the statute of limitations claims, T1 and T2 also contended they were improperly assessed penalty 
interest on their taxes owed. T1 and T2 argued that the IRS never determined that their partnership transactions were 
tax motivated, so imposition of the heightened interest rate was improper. The court noted that for T1 and T2's 
argument to be successful, they had to be distinguished from the Prati decision and the Keener decision. The two 
cases held that taxpayers, including one involved in the same partnerships as T1 and T2, had indeed engaged in 
sham transactions. The court stated that stipulated decisions found that the partnership transactions were shams and 
involved substantial distortion of income.  

The court concluded that Keener and Prati control the present case and they require dismissal of T1 and T2's claims. 
The court added that the statute of limitations claims must be dismissed because they are categorically attributable to 
partnership items. The claims for refund of penalty interest imposed under former §6621(c) must also be dismissed 
because they also are attributable to partnership items, the court noted, namely the characterization of the underlying 
transactions as shams.  

 

 

55. BNA TM Weekly Report,SEC. 7422—CIVIL ACTIONS FOR REFUND Case Lacking 
Subject Matter Jurisdiction Granted Dismissal by Court of Federal Claims,(May 28, 2012)  

BNA Snapshot  

Nasharr v. U.S., No. 11-885T ( Fed. Cl. 5/22/12 )  

Key Holding: Attorney with law firm issues has complaint to abate penalties on his failure to file taxes dismissed.  

Key Takeaway: Attorney fails to meet basic jurisdictional issues to keep his suit in court.  

Nasharr v. U.S., No. 11-885T ( Fed. Cl. 5/22/12 ) : Attorney experiencing professional difficulties who was 
eventually ousted from law firm he helped create had his complaint to abate penalty assessed for failure to pay 
income taxes for 2003 dismissed.  

Facts: Taxpayer (T), an attorney, had a history of tardiness with the IRS beginning in 1996. For the years 1996 
through 1999, T failed to timely file or pay income taxes and were subsequently assessed late penalties and interest. 
Beginning in 2003, T began sending payments to the IRS. Because T failed to designate how the funds should be 
applied to his outstanding balance, the IRS credited his account in chronological order. At the same time, T was 
ousted from his partnership and as a result, did not receive his Schedule K-1, Partner's Share of Income, Credits, 
Deduction, etc., for the 2003 tax year. T received the Schedule K-1 in 2004, after the deadline to file his 2003 return. 
T took no immediate action to file a 2003 return. Instead, in 2007, the IRS prepared a Substitute for Return, and in 
2008, assessed the amount T owed in taxes as $258,252. T filed his 2003 return on May 10, 2009, and reported 
owing $197,643 in taxes to be offset by almost $20,000 in previous withholdings, resulting in a total tax liability of 
$178,009. The IRS adjusted the penalties assessed and abated some of the original penalty amounts. Dissatisfied, T 



requested that the IRS abate both the failure to file and failure to pay penalties for reasonable cause. The IRS denied 
relief. T elected to appeal the decision, but his appeal was also denied.  

T filed suit in the Tax Court seeking an abatement, but the Tax Court dismissed T's petition for lack of jurisdiction 
to review determinations with respect to the abatement of penalties. T has not made any subsequent payments to the 
IRS on his 2003 outstanding balance. T filed a suit in the Court of Federal Claims for “abatement of duplicate 
penalties for failure to pay of $53,689.00 plus associated interest accumulated,” based on reasonable cause for T's 
delay in filing and paying income taxes.  

Holding: The Court of Federal Claims dismissed T's complaint for lack of subject matter jurisdiction as T failed to 
satisfy “the full payment rule.” The court explained that the Supreme Court case of Flora v. U.S., 357 U.S. 63 ( 1958 
), aff'd on reh'g , 362 U.S. 145 ( 1960 ) , stated that the jurisdictional requirement “requires full payment of the 
assessment before an income tax refund suit can be maintained.” The court stated that T appeared to contend that 
because he was challenging the failure-to-file penalty, that was the only amount that must have been paid prior to 
filing suit. The court noted that T did not even pay the full amount of the failure to pay penalty that he is 
challenging. Therefore, the court concluded that Flora commanded that T must pay both the full amount of the tax 
owed, as well as the amount of the penalty that they separately challenge, in order to establish jurisdiction. Because 
T had an outstanding tax liability, inclusive of a failure-to-file penalty, a failure-to-pay penalty, and resulting 
interest, T had not fulfilled the mandate of the full payment rule, the court stated.  

The court also noted that the IRS had also mentioned that T did not file a claim for refund with the IRS prior to 
filing a suit in the court. The court's jurisdiction is limited by §7422(a), the court explained, and since T did not 
demonstrate that they filed a claim for a refund of the failure-to-pay penalty they challenged, the court also lacked 
jurisdiction on that ground.  

 

56. BNA TM Weekly Report,18 U.S.C.—SPEEDY TRIAL ACT Tax Prosecution 
Continuances Are Not Speedy Trial Violations,(May 28, 2012)  

BNA Snapshot  

U.S. v. Wasson, No. 10-2577 ( 7th Cir. 5/21/12 )  

Key Holding: Trial of tax planner convicted of selling the Aegis tax scheme to wealthy clients did not violate the 
Speedy Trial Act because the district court judge articulated his reasoning in granting continuances to both sides.  

Key Takeaway: The ends-of-justice findings necessary for a court to grant a continuance need not be articulated 
contemporaneously on the record.  

U.S. v. Wasson, No. 10-2577 ( 7th Cir. 5/21/12 ) : Conviction of taxpayer who founded tax-planning business that 
marketed Aegis Co.'s sham schemes affirmed, defendant's claim that trial violated Speedy Trial Act rejected.  

Facts: Taxpayer (T) founded Midwest Alternative planning with codefendant S sometime in 1997 and used the 
business to market the Aegis system to wealthy clients seeking to reduce their taxes and asset protection. Generally, 
clients paid between $20,000 and $40,000 to set up “offshore charitable” trusts. Attorney (W) prepared the trust 
entities for clients of T and S. W eventually pleaded guilty and T was convicted of one count of conspiracy to 
defraud the United States and six counts of aiding in the filing of a false tax return following a bench trial in the U.S. 
District Court for the Central District of Illinois. T was sentenced to 15 years in prison.  

However, the path to trial for T was a long one. T was originally charged in an initial indictment with aiding in the 
filing of a false tax return in violation of §7206(2) in 2006. The grand jury then twice superseded the indictment in 
order to add S and W as defendants, include additional counts under §7206(2), and charge all three defendants with 



conspiracy to defraud the IRS in violation of 18 USC §371 . The third superseding indictment was returned on May 
2, 2007. Following the return of the third superseding indictment, T moved on June 8, 2007 to continue trial. On 
June 28, the court ruled on T's motion and continued trial until March 31, 2008. On January 14, 2008, T, joined by 
W, again moved to continue the trial. On February 7, the court granted T's motion, vacated the March trial date, and 
reset the trial to September 22, 2008. Before the September date arrived, the government moved to continue. The 
court continued the trial until March 2, 2009. Before trial commenced on March 2, T moved to dismiss the 
indictment for failure to comply with the Speedy Trial Act. The district court denied T's motion, noting that there 
had been specific reasons supporting each continuance and that in each instance it had balanced the ends of justice 
against the interests of the parties and the public. After the district court imposed its sentence, T twice moved for 
bond pending appeal, arguing that the alleged violation of the Speedy Trial Act constituted a substantial question of 
law warranting his release. The district court denied T's motion, reiterating for the third time its belief that the 
periods of delay were excludible and that the question was not a close one. T appealed.  

Holding: The Seventh Circuit affirmed the district court, holding that T's conviction is affirmed and his motion that 
the trial violated the Speedy Trial Act is rejected. In denying T's motion to dismiss for failure to comply with the 
Speedy Trial Act, the district court had noted that there had been specific reasons supporting each continuance and 
that, in each instance, the court had balanced the ends of justice against the interests of the parties and public. The 
district court also had observed that the parties had agreed from the beginning that it was a complex case and that T 
had either requested, or agreed to, every continuance. The Seventh Circuit explained that T's argument boils down to 
his insistence that to satisfy the Act, the district court's findings must be both explicit and contemporaneous with the 
granting of an excludible continuance, but although the Act specifies the need to make findings “in the record,” it 
does not spell out precisely how the court must effectuate this. The court relied on the Supreme Court's ruling in 
Zedner v. U.S., 547 U.S. 489 ( 2006 ) , to find that, while the court must balance the factors, the high court did not 
go so far as to say that the balancing must be memorialized at the time it is done. The court stated that Zedner, and 
its progeny, support the interpretation that the court's ends-of-justice findings need not be articulated 
contemporaneously on the record. “Instead we must assure ourselves that the court's reasons have been articulated 
by the time it rules on a defendant's motion to dismiss and that those reasons satisfy [18 USC] §3161(h)(7) [which 
lays out the ends-of-justice exception],” the court concluded.  

Editor's Note: The Sixth Circuit, in U.S. v. Richardson, No. 11-3127 ( 7th Cir. 5/15/12 ) , issued an unpublished 
opinion regarding the conviction of another taxpayer who promoted fraudulent trust products in connection with his 
employment at the Aegis Company. The Sixth Circuit similarly relied on Zedner v. U.S. to hold that the 
continuances in the taxpayer's trial did not violate the Speedy Trial Act as the district court adequately set forth the 
ends-of-justice basis for each of the continuances.  

 

57. BNA TM Weekly Report,SEC. 6212—NOTICE OF DEFICIENCY Federal Circuit 
Lays Out Test for Proving IRS Issued Deficiency Notice,(May 28, 2012)  

BNA Snapshot  

Welch v. U.S., No. 2011-5090 ( Fed. Cir. 5/18/12 )  

Key Holding: Federal Circuit partially overturns Court of Federal Claims finding that IRS properly mailed 
deficiency notices to taxpayers for 1992 and 1995, finding the IRS failed to show the 1995 notice was timely.  

Key Takeaway: Federal Circuit lays out a test for determining whether IRS has presented sufficient evidence to 
show a deficiency notice was actually mailed.  

Welch v. U.S., No. 2011-5090 ( Fed. Cir. 5/18/12 ) : Federal Circuit laid out test for determining whether evidence 
submitted by IRS is sufficient to demonstrate mailing of deficiency notice, and held IRS had presented evidence 
taxpayers were issued timely deficiency notice for 1992 tax year, but failed to show it issued timely notice for 1995.  



Facts: Taxpayer (T) filed an individual tax return for 1992 and paid income taxes in the amount of $97,964. T got 
married in 1992 to Wife (W). T and W filed a joint tax return in 1996 for 1995 and reported ordinary losses in 
excess of $1.3 million. T and W also requested a carryback of a portion of the losses to T's 1992 tax year. The IRS 
granted the carryback, issuing a refund in the amount of $76,570 for T's 1992 tax year. The IRS subsequently 
audited T and W's 1995 tax return. During the audit, T and W agreed to extend the statute of limitations with respect 
to any necessary assessment for the 1992 and 1995 tax years to December 31, 2000.  

The IRS mailed T and W a letter dated November 10, 1998, informing them that it was denying the $1.3 million 
ordinary loss. The IRS concluded that T could not support his claim that he was either a trader/dealer or professional 
gambler and therefore entitled to treat his trading losses as ordinary losses. The denial resulted in a tax deficiency of 
$223,500 for 1995. The IRS also assessed a 20% negligence penalty for that tax year. On the same day as the first 
letter was dated, the IRS also mailed a letter to T proposing a full disallowance of T's refund of $76,570 for 1992. 
Both letters were mailed to T and W's address, but neither T nor W have any recollection of receiving the letters. In 
an Appeals Case Memorandum (ACM) dated June 7, 2000, IRS personnel made a request to IRS counsel for 
approval to issue a notice of deficiency to T for tax year 1992 and to both T and W for tax year 1995. The ACM sets 
forth a tax deficiency for 1992 of $43,032, reduced from $76,570, and a deficiency of $223,500 and a penalty of 
$44,700 for 1995.  

A tax lien for the 1992 tax year was filed against T on December 14, 2001. In September 2007, the IRS issued a 
“Final Notice of Intent to Levy” for the 1992 and 1995 tax years. The IRS subsequently denied T's request for a 
Collection Due Process hearing to protest the filing of the notice of intent to levy. A tax lien for the 1995 tax year 
was filed against both T and W in June 2008. On July 11, 2008, T and W filed a petition in the Tax Court seeking 
removal of the assessments and cessation of all collection activities. In order to complete an apartment sale while 
their petition was pending, T and W paid $142,277.55 with respect to the 1992 lien and $725,205.28 with respect to 
the 1995 lien, for a total of $867,482.83, in October 2008.  

On March 31, 2009, the Tax Court summarily dismissed the T and W's petition as moot since payment on the 
assessment had been made. On May 7, 2009, T and W filed two Form 1040X's with the IRS, seeking a refund of the 
$867,482.83 in tax deficiencies paid for tax years 1992 and 1995. After more than six months elapsed from filing the 
Forms 1040X, on December 28, 2009, T and W filed suit in the Court of Federal Claims seeking a refund of the full 
$867,482.83, alleging overpayment under §6401(a) on grounds that the deficiencies were both assessed after the 
expiration of the governing statute of limitations. The Court of Federal Claims granted summary judgment to the 
IRS and denied summary judgment to T and W, finding that “[the IRS] has demonstrated as a matter of law that it 
mailed the notices of deficiency for the 1992 and 1995 tax years.” T and W timely appealed.  

Holding: The Federal Circuit partially overturned the Court of Federal Claims and laid out a test for determining 
whether evidence submitted by the IRS is sufficient to demonstrate the mailing of a deficiency notice. The Federal 
Circuit ultimately held that the IRS had presented evidence that T and W were issued a timely deficiency notice for 
the 1992 tax year, but failed to show it issued a timely notice for 1995. “Use of the form prescribed in the Internal 
Revenue Manual for establishing compliance with the notice of deficiency mailing requirement — PS Form 3877 — 
is not a prerequisite to the government demonstrating mailing of a notice of deficiency, but some corroborating 
evidence of both the existence and timely mailing of the notice of deficiency is required,” explained the Federal 
Circuit. “Because the IRS presented such corroborating evidence for the 1992 notice of deficiency but not as to the 
1995 notice, we affirm in part and reverse in part,” the Federal Circuit concluded.  

Despite the fact the IRS had neither a copy of the deficiency notice nor a PS Form 3877 for 1995, the court still held 
that, where IRS is unable to produce those two documents, it can still raise the same presumption by establishing 
that it followed a set procedure with respect to the taxpayers and providing corroborating documentation. In so 
holding, the court relied on U.S. v. Ahrens, 530 F.2d 781 ( 8th Cir. 1976 ) . “This application of the presumption of 
official regularity is incorrect,” stated the court. “In Ahrens, the presumption of official regularity was invoked with 
respect to the validity of the notice's contents, not to the issue of whether a notice was mailed, or whether the notice 
existed. Abstract references to office procedures not tied to either an identifiable notice of deficiency or clear 
evidence of the mailing of the same are insufficient to give rise to a presumption of official regularity,” the court 
added.  



Using rulings from other circuits and the U.S. Tax Court for guidance, the court laid out a Federal Circuit standard 
for determining whether evidence submitted by the IRS is sufficient to demonstrate timely mailing of a deficiency 
notice. First, the court stated that the IRS bears the burden of proving the proper mailing of a notice of deficiency by 
competent and persuasive evidence. Next, the court stated that, where the IRS has established the existence of a 
deficiency notice and produced a properly completed PS Form 3877 certified mail log, it is entitled to a presumption 
of mailing, and the burden shifts to the taxpayer to rebut that presumption by clear and convincing evidence. 
Additionally, the court stated that, where the parties dispute the existence of the efficiency notice itself, the 
government bears the burden of establishing both the existence of the notice, as well as timely mailing of that 
specific notice. “Evidence of a mere mailing absent corroboration that the notice of deficiency was actually created 
is insufficient to meet the government's burden,” the court concluded.  

 

58. BNA TM Weekly Report,1 U.S.C. §7—DEFENSE OF MARRIAGE ACT First Circuit 
Finds DOMA Unconstitutional, Says No Federal Interest in Denying Benefits,(Jun. 4, 2012)  

BNA Snapshot  

Massachusetts v. HHS, No. 10-2204 ( 1st Cir. 5/31/12 )  

Key Holding: Defense of Marriage Act is unconstitutional because it denies benefits to couples who are legally 
married and undercuts choices made by states regarding marriage.  

Key Takeaway: Under current Supreme Court authority, Congress's denial of federal benefits to same-sex couples 
lawfully married in Massachusetts has not been adequately supported by any permissible federal interest.  

Massachusetts v. HHS, No. 10-2204 ( 1st Cir. 5/31/12 ) : Defense of Marriage Act is unconstitutional, provisions in 
act, which deny numerous benefits, including tax benefits, to same-sex couples lawfully married in Massachusetts, 
impermissibly undercut choices made by same-sex couples and states in deciding who can be married to whom.  

Facts: Section 3 of the Defense of Marriage Act (DOMA), 1 USC §7 , defines “marriage” for purposes of federal 
law as: “only a legal union between one man and one woman as husband and wife, and the word ‘spouse' refers only 
to a person of the opposite sex who is a husband or a wife.” Effectively, DOMA prevents same-sex married couples 
from filing joint federal tax returns, prevents the surviving spouse of a same-sex marriage from collection Social 
Security benefits, and leave federal employees unable to share health insurance and other medical benefits with 
same-sex spouses. In Gill v. Office of Pers. Mgmt., 699 F. Supp. 2d 374 ( D. Mass. 2010 ) , seven same-sex couples 
married in the state of Massachusetts and three surviving spouses of such marriages brought suit in federal district 
court to enjoin federal agencies and officials from enforcing DOMA to deprive the couples of federal benefits. 
Massachusetts brought a companion case, Massachusetts v. U.S. Dep't of Health & Human Servs., 698 F. Supp. 2d 
234 ( D. Mass 2010 ) , concerned that DOMA would revoke federal funding for programs tied to DOMA's opposite-
sex marriage definition. The Department of Justice defended DOMA, but the district court found §3 unconstitutional 
under the Equal Protection Clause. In the companion case, the district court held that §3 violated the Spending 
Clause and the 10th Amendment. The Department of Justice appealed.  

Holding: The First Circuit held that DOMA was unconstitutional, but stayed enforcement of the decision until the 
Supreme Court has the opportunity to issue its own ruling on the case, citing the likely appeal of the First Circuit's 
holding. The court began its analysis by stating that, “This case is difficult because it couples issues of equal 
protection and federalism with the need to assess the rationale for a congressional statute passed with minimal 
hearings and lacking in formal findings.”  

The court analyzed the arguments of both sides under the Equal Protection clause by looking to Baker v. Nelson, 409 
U.S. 810 ( 1972 ) , which the court stated was binding precedent and limited the arguments to ones that do not 
presume or rest on a constitutional right to same-sex marriage. The court noted that equal protection claims tested by 



the rational basis standard rarely succeed. However, the court was urged to apply the intermediate scrutiny test used 
for gender discrimination. Although the court acknowledged that it could not rely on suspect classifications, the 
court did look at a string of Supreme Court decisions ( U.S Dept. of Agric. v. Moreno, 413 U.S. 528 ( 1973 ) ; City of 
Cleburne v. Cleburne Living Ctr., 473 U.S. 432 ( 1985 ) ; and Romer v. Evans, 517 U.S. 620 ( 1996 )) , to find that 
the Supreme Court rested on the case-specific nature of the discrepant treatment, the burden imposed, and the 
infirmities of the justifications offered. Additionally, circuit courts, citing the same string of cases, have held that 
equal protection assessments are sensitive to the circumstances of the case and do not depend entirely on 
categorizations.  

The court first noted that gays and lesbians, who have long been the subject of discrimination, have previously been 
afforded a more careful assessment of justifications than the light scrutiny of rational basis review. Secondly, the 
court stated that the burdens of restricting federal benefits, penalizing couples by limiting tax and social security 
benefits, and not being able to take advantage of medical care are comparable to those the Court found substantial in 
Moreno, City of Cleburne, and Romer. Therefore, the court concluded that the “extreme deference accorded to 
ordinary economic legislation … would not be extended to DOMA by the Supreme Court; and without insisting on 
‘compelling' or ‘important' justifications or ‘narrow tailoring,' the Court would scrutinize with care the purported 
bases for the legislation. Before providing such scrutiny, a separate element absent in Moreno, City of Cleburne, and 
Romer—federalism—must be considered.”  

The court next looked at the federalism arguments, in which the plaintiffs and the Commonwealth argue that the 
Spending Clause and the 10th Amendment invalidate DOMA. DOMA does infringe on an area that is primarily 
confided to state regulation, but Congress does have an interest in who counts as married, the court noted. The 
Supreme Court has only struck down statutes where Congress sought to commandeer state governments where the 
10th Amendment is concerned, which is not the case here. DOMA also does not “run afoul of the ‘germaneness' 
requirement that conditions on federal funds must be related to federal purposes.” However, the court stated that 
“the denial of federal benefits to same-sex couples lawfully married does burden the choice of states like 
Massachusetts to regulate the rules and incidents of marriage.” While the consequences of administrative burdens 
and loss of funding for Medicaid or veterans' cemeteries because of same-sex marriage laws do not violate the 10th 
Amendment or the Spending Clause, the court added that Congress' effort to influence a state's decision as to how to 
“shape its own marriage laws does bear on how the justifications are assessed.”  

DOMA's rationales: (1) defending and nurturing the institution of traditional, heterosexual marriage; (2) defending 
traditional notions of morality; (3) protecting state sovereignty and democratic self-governance; and (4) preserving 
scarce government resources, do not provide adequate support for §3 of DOMA, the court concluded. The court 
summarized its analysis by saying, “To conclude, many Americans believe that marriage is the union of a man and a 
woman, and most Americans live in states where that is the law today. One virtue of federalism is that it permits this 
diversity of governance based on local choice, but this applies as well to the states that have chosen to legalize same-
sex marriage. Under current Supreme Court authority, Congress' denial of federal benefits to same-sex couples 
lawfully married in Massachusetts has not been adequately supported by any permissible federal interest.”  

59. BNA TM Weekly Report,SEC. 6334—PROPERTY EXEMPT FROM LEVY Chief 
Counsel's Office Sets Out Procedures for Levies on Thrift Savings Plans,(Jun. 11, 2012)  

Notice CC-2012-011 : Chief Counsel's Office discusses procedures for levies on thrift savings plan accounts. 

Discussion: The Department of Justice Office of Legal Counsel (OLC) issued a memorandum opinion holding that 
thrift savings plan (TSP) accounts are subject to federal tax levy. The Chief Counsel's Office first stated that the 
OLC memorandum focuses largely on §6334, which provides that no property or property rights are exempt from 
levy unless listed in §6334(a). The Chief Counsel's Office then noted that TSP accounts are not listed in §6334(a). A 
levy on a TSP account should be treated in the same way as a levy on a private pension, retirement plan, or 
individual retirement account, the Chief Counsel's Office advised. The Chief Counsel's Office added that the 
procedure set forth in Internal Revenue Manual 5.11.6.2 requires IRS personnel to consider alternative means of 
collecting the liability, whether the taxpayer's conduct has been flagrant, and whether the taxpayer depends on the 
money for necessary living expenses.  



 

60. BNA TM Weekly Report,SEC. 6532—PERIODS OF LIMITATIONS ON SUITS Chief 
Counsel's Office Addresses Timing of §7422 Refund Suit,(Jun. 11, 2012)  

Notice CC-2012-012 : Taxpayer may filed refund suit any time after six months from filing of administrative claim 
when IRS has not issued notice of claim disallowance and taxpayer has not waived requirement to receive notice.  

Discussion: Under §6532(a), the Chief Counsel's Office stated that a taxpayer must wait six months from the filing 
of an administrative refund claim to commence a refund suit unless a notice of claim disallowance is issued by the 
IRS within the six-month period. However, the Chief Counsel's Office advised that when the IRS has not issued a 
notice of claim disallowance and the taxpayer has not waived the requirement to receive the notice, the taxpayer 
may file a refund suit any time after six months from the administrative claim filing because the two-year period 
under §6532(a) is triggered only by a taxpayer's waiver or the IRS's mailing of the notice of claim disallowance.  

The Chief Counsel's Office stated that while three district courts have held that the general six-year limitations 
period is applicable to claims brought against the government and applies to tax refund suits brought under §7422, 
Rev. Rul. 56-381, 1956-2 C.B. 953, remains valid and in effect, despite the fact it is inconsistent with the district 
court holdings. Rev. Rul. 56-381 states that the execution of an agreement to suspend the running of the limitations 
period against filing a refund suit is not necessary unless the IRS has provided notice disallowing the claim for 
refund or the taxpayer has waived notice.  

 

61. BNA TM Weekly Report,SEC. 6664—TAXES ON FAILURE TO MEET MINIMUM 
FUNDING STANDARDS Tax Court Imposes Penalty for Shelter, Finding No Reasonable 
Cause Defense,(Jun. 11, 2012)  

BNA Snapshot  

SAS Investment Partners v. Comr., T.C. Memo 2012-159 ( 6/6/12 )  

Key Holding: Financial planner who relied on advice of a Son-of-BOSS tax shelter promoter and knew transaction 
at issue was improper could not invoke §6664(c)(1) reasonable cause defense to avoid penalties.  

Key Takeaway: Taxpayer also could not claim he reasonably relied on his attorney's advice because opinion letter 
reviewed by attorney contained no information specific to partnership that participated in shelter.  

SAS Investment Partners v. Comr., T.C. Memo 2012-159 ( 6/6/12 ) : Financial planner who used Son-of-BOSS tax 
shelter to reduce income by nearly $2 million could not invoke reasonable cause defense to avoid penalties because 
he relied on advice of shelter promoter and transaction was improper.  

Facts: Taxpayer (T), received an accounting degree in 1980 and, since 1985, operated a financial planning group 
(F), which provided estate planning services to individuals with a net worth in excess of $10 million. T was the 
president of F at all times. T consulted with G, an attorney, regarding a tax shelter transaction that he would like to 
engage in, and G advised T that the potential transaction had been done before and was not challenged by the IRS. F 
and LLC formed the purported partnership (P) to engage in a tax shelter transaction structured by M, an attorney at 
Law Firm. LLC was 99% partner and F was 1% partner in P. T's accountant prepared the relevant tax returns for T. 
P filed a Form 1065, U.S. Return of Partnership Income, with accompanying attachments, reporting the following 
transactions: (1) LLC made capital contributions of $2,109,990; (2) P recognized a $25,010 loss on long and short 
swaps; (3) P purchased foreign currency with a cost and fair market value of $7,500; (4) LLC transferred its interest 
in P to F, and as a result treated F as having a capital account of $2,084,980, i.e., LLC's initial capital contribution of 



$2,109,990 minus the $25,010 loss; (5) F received, in a liquidating distribution, $7,500 of foreign currency; and (6) 
“other decrease due to liquidation” of $2,050,000. On F's 2001 Form 1120S, it reported an ordinary loss of $758,753 
from the sale of 37% of the foreign currency it had received from P. F then reduced its $1,104,120 of business 
income by the $785,753 loss, and the lower amount of total income flowed through to T. On F's 2002 Form 1120S, 
it reported an ordinary loss of $1,292,631 from the sale of the remaining foreign currency. F then reduced its 
$1,922,072 of business income by the $1,292,631 loss, and the lower amount of total income flowed through to T.  

The IRS issued P a notice of final partnership administrative adjustment (FPAA), in which it proposed to adjust to 
zero the following items: (1) capital contributions; (2) LLC's outside partnership basis; (3) F's outside basis; (4) 
distributions of money and property; (5) other decreases due to liquidation; and (6) other portfolio income. The 
FPAA also determined that P did not exist for federal tax purposes and asserted penalties. F, in its capacity as tax 
matters partner for P, filed a timely petition the Tax Court contesting the determinations made in the FPAA. F 
conceded the adjustments in the FPAA, but claimed the penalties should not be imposed because he relied on the 
advice of M and G and an opinion letter prepared by M's law firm.  

Holding: The Tax Court held that T's reliance on professional advice may constitute reasonable cause and good 
faith, but the reliance may be unreasonable when it is placed on the advice of a promoter who has participated in 
structuring the transaction or profits from it, which is what occurred in the present case. M participated in structuring 
the transaction, arranged the entire deal, provided a copy of the opinion letter, and profited from selling the 
transaction to numerous clients, the court explained. Additionally, the court stated that T did not reasonably rely on 
the advice of G in entering into the transaction. The court noted that while T found G to be a competent adviser with 
sufficient expertise, the court found that belief to be unreasonable. The court explained that G did not base his oral 
advice on necessary and accurate information, and T did not actually rely, in good faith, on G's judgment. G advised 
T on the transaction after reviewing only a redacted opinion letter that contained no facts or information specific to 
P, the court concluded.  

62. BNA TM Weekly Report,SEC. 6901—TRANSFERRED ASSETS Claim Rejected That 
Transferee Liability Resulted From Intermediary Shelter,(Jun. 11, 2012)  

BNA Snapshot  

Starnes v. Comr., No. 11-1636 ( 4th Cir. 5/31/12 )  

Key Holding: Former shareholders in a company sold to MidCoast Investments Inc. are not liable as transferees for 
taxes avoided following the sale because government failed to prove sellers intended to participate in intermediary 
tax shelter.  

Key Takeaways: Court rejects government's claim that requiring it to prove former shareholders had knowledge of 
scheme imposes impossible burden. Dissenting judge claims transaction at issue was merely money laundering and 
transferee liability should have been imposed.  

Starnes v. Comr., No. 11-1636 ( 4th Cir. 5/31/12 ) : Former shareholders were not liable as transferees for taxes 
avoided by company following its sale to corporation where there was insufficient evidence they knew of purported 
intermediary tax shelter scheme.  

Facts: Taxpayer (T), jointly purchased a freight consolidation company (C). However, business dropped off in the 
1980s and by 2003, C had ceased business operations. C's sole remaining non-cash asset was a large industrial 
warehouse, which was leased out and generating income. T decided to retire and liquidate his interest in C. The goal 
was to maximize after-tax proceeds and minimize the expenses involved in any transactions. T hired an independent 
real estate broker to sell and/or lease the warehouse or sell C stock.  

T eventually entered into a contract to sell the warehouse with P, a corporation. At the same time, T was negotiating 
a sale of its stock with M, another company. During the negotiations with M, all parties believed that C's only asset 



would be cash, C was selling the warehouse to P, M would replace T as C's owner, C would continue to operate 
under M's ownership, and the 2003 C tax liabilities would be satisfied. T eventually accepted M's proposal and P 
purchased the warehouse for $3.18 million. As of October 31, 2003, C's total assets were $3.1 million and its total 
liabilities were $880,000 from corporate income tax liabilities, as calculated by C's then accountant.  

M was supposed to deduct C's tax liability from the value of C's $3.1 million in cash to determine the amount it 
would pay for the C stock. However, M sold its C stock to a Bermuda LLC for $2,861,465. C's account funds were 
transferred to an account overseas, though still under C's name. Then, $2,960,000 was transferred from the first 
foreign account to another and $126,822 was transferred to M's bank. C never had more than $132,320 in any 
account. C filed its 2003 federal tax return in July 2004, reporting capital gains of $1,009,483 and ordinary income 
of $1,557,315, principally from the sale of the warehouse and the related grounds. C also reported, however, two 
large losses: a short-term capital loss of $1,010,000 resulting from a purported December 2003 interest rate swap 
option; and an ordinary loss of $1,950,000 resulting from a transaction involving an asset denominated “DKK/USD 
BINA,” which was purportedly acquired on December 29, 2003, and purportedly sold on December 31, 2003. 
Consequently, the 2003 return stated C's only asset was $132,320 in cash. Thus, the return reported an overall loss 
and no tax due. In 2005, C filed its 2004 federal tax return, marked as its final return, reporting no tax due and no 
assets.  

In 2005, in the midst of a “promoter penalty examination” of M, the IRS audited C's 2003 tax return, disallowing the 
claimed deductions for the short-term capital loss of $1,010,000 and the ordinary loss of $1,950,000. The IRS sent a 
notice of deficiency C stating an income tax deficiency for 2003 of $855,237. The IRS also imposed an accuracy-
related penalty of $342,094. C did not seek a redetermination of the asserted deficiency in the Tax Court, and so an 
assessment of tax, penalty and interest totaling $1,495,641 was made on September 17, 2007. C did not pay any 
portion of the deficiency, penalty or interest for the underlying 2003 assessment. Nor was the IRS able to satisfy the 
tax liability from tax liens it filed in North Carolina and Nevada. In December 2008, the IRS sent notices of 
transferee liability to T. The notices identified the amount T received when he sold C shares to M, and stated that, as 
transferees, they were liable for C's tax liability up to the amount each received for those shares. T filed a petition in 
the Court contesting the notices of transferee liability. The Tax Court ruled in favor of T, finding the IRS had failed 
to carry its burden of proving T was liable as a transferee for C's 2003 taxes. The Tax Court relied on Comr. v. 
Stern, 357 U.S. 39 (1958), to hold that the IRS could only collect from T if North Carolina state law allowed a 
creditor to recover payments of C's debts from former shareholders. The Tax Court then applied North Carolina law 
to the evidence presented at trial to find that the IRS had not made the requisite showing. The IRS timely appealed, 
arguing that the Tax Court made a legal error when it required the IRS to prove that T had knowledge of the entire 
scheme—in the form of evidence that T knew of the precise manner in which M would cause C to evade its taxes.  

Holding: The Fourth Circuit affirmed the Tax Court, and held that there was insufficient evidence that T knew of a 
purported intermediary tax shelter scheme, and therefore, T was not liable as a transferee for taxes. The court stated 
that the IRS was correct as to the standard because the question was not whether the former shareholders knew 
precisely how C would become delinquent on its taxes under M's ownership, but whether they knew, or should have 
known, that C would become delinquent in fact. But the IRS “over-reads” the Tax Court's opinion, stated the court. 
While the Tax Court did describe the standard as requiring knowledge of the entire scheme, the court explained that 
in context, it is apparent that the Tax Court did not require the IRS to prove T knew that M would, for example, 
claim a deduction for a purported interest rate swap option to offset gain from the sale of a warehouse. “Rather, the 
court required the Commissioner to prove simply that the [T] knew or should have known before the deal closed that 
[M] would cause [C] to fail to pay its 2003 taxes,” explained the court. “This was the proper inquiry,” the court 
concluded.  

The court also disagreed with the IRS's contention that, even if the Fourth Circuit were to conclude the Tax Court 
applied the narrower standard, the court erred in articulating the standard for whether the former shareholders had 
constructive knowledge that M would cause C to fail to pay the taxes. The court stated that the Tax Court ultimately 
found T could not be charged with constructive knowledge of the M scheme. “The opinion thus makes apparent the 
court's implied premise; that the Commissioner was required to prove that no reasonably diligent person in [T's] 
position would have failed to discover that [M] would cause [C] not to pay its 2003 taxes,” the court stated, and this 
was the correct standard under North Carolina law.  



Editor's Note: In his dissenting opinion, Judge James A. Wynn said the record showed T did not understand what 
was meant by the “asset recovery business” in which M was engaged or what M actually planned on doing with C. 
However, Wynn said T's willful blindness, while understandable, cannot be allowed to stand or such intermediary 
tax shelters will become a standard business practice. “When the substance, rather than the form, of these 
transactions is properly reviewed, it becomes clear that the deal in question was nothing more than a new, more 
sophisticated version of money laundering,” concluded Wynn. “Because I find that the ‘economic realities' here 
amounted in substance to a distribution of [C's] cash, less roughly half of its deferred tax liabilities, to the former 
shareholders, with a facilitation fee paid to [M], I would reverse the Tax Court and find [T] liable as [a transferee] 
under §6901 and North Carolina law.”  

 

63. BNA TM Weekly Report,SEC. 6231—DEFINITIONS AND SPECIAL RULES Federal 
Circuit Holds Partners' Identity Is Partnership Item for TEFRA Purposes,(Jun. 25, 2012)  

BNA Snapshot  

Alpha I L.P. v. U.S. , No. 2011-5024 ( Fed. Cir. 6/15/12 )  

Key Holding: Identity of true partners in partnership is determined at partnership level because it could affect 
distributive shares reported to partners.  

Key Takeaway: Partnership transactions from 2001 and 2002 get sent back to trial court so that proper allocation of 
partnership items can be made among partners.  

Alpha I L.P. v. U.S. , No. 2011-5024 ( Fed. Cir. 6/15/12 ) : Identity of true partners in partnership is partnership item 
that must be determined in TEFRA partnership-level proceedings.  

Facts: In notices of final partnership administrative adjustment (FPAAs) issued to the partnerships involved in 
certain so-called “Son-of-BOSS” transactions, the IRS determined the transactions should be disregarded and that 
transfers of the partnership interests to several charitable remainder unitrusts (CRUTs) were shams. The IRS also 
asserted various basis and capital gain and loss adjustments, as well as several alternative penalties, including a 40% 
penalty for gross valuation misstatement, a 20% penalty for substantial understatement of tax and a 20% penalty for 
negligence. The IRS also asserted that the transactions did not increase the partners' amounts at risk under §465.  

The partnerships involved in the Son-of-BOSS transactions initially challenged the IRS's adjustments to the basis, 
capital gain, and capital loss calculations. In an amended complaint, however, the partnerships conceded the capital 
gain and loss adjustments on the purported basis of §465. The Court of Federal Claims later agreed with the 
partnerships that because the adjustments had been conceded, the 40% valuation misstatement penalty did not apply. 
The Court of Federal Claims also held that the identity of a partnership's partners was a non-partnership item that 
could not be addressed in a TEFRA partnership proceeding such that it could not consider whether the transfers of 
the partnership interests to the CRUTs were shams. Lastly, the court determined that the 20% understatement and 
negligence penalties applied. Both the IRS and the partnerships appealed.  

Holding: The Federal Circuit reversed the Court of Federal Claims holding that it lacked jurisdiction to consider the 
sham transaction claims. The Federal Circuit further held that the identity of the true partners in the partnership at 
issue appropriately were determined at the partnership level because partnership identity could affect the distributive 
shares reported to the partners. Addressing the valuation misstatement penalty, the Federal Circuit vacated the 
judgment because the Court of Federal Claims failed to determine whether the taxpayers' underpayment of tax was 
attributable to the alleged valuation misstatement. Lastly, the court dismissed the taxpayers' appeal regarding the 
understatement and negligence penalties as premature.  

 



64. BNA TM Weekly Report,SEC. 7122—COMPROMISES IRS Properly Considered 
Value of Property in Rejecting Taxpayer Offer,(Jun. 25, 2012)  

BNA Snapshot  

Dalton v. Comr. , No. 11-2217 ( 1st Cir. 6/20/12 )  

Key Holding: IRS properly considered married couple owned trust property when rejecting couple's offer in 
compromise.  

Key Takeaway: IRS did not abuse its discretion as record contains substantial evidence that married couple treated 
trust property as their own.  

Dalton v. Comr. , No. 11-2217 ( 1st Cir. 6/20/12 ): IRS did not abuse discretion in rejecting couple's offer in 
compromise, as IRS determined couple could afford to pay more because they owned valuable real estate.  

Facts: D transferred title of property, including residential Property (P), to himself as trustee of Trust (T) in 1985. D 
listed the children of his son S as the beneficiaries of the trust. S and his wife W operated a demolition business 
which ran into financial difficulty in 1996, resulting it its failure to pay withholding taxes. The business collapsed 
and S and W lost their home and moved in with D at P. The IRS recorded assessments against S and W in 1997 for 
trust fund recovery penalties of $262,163 under §6672. D died in September 1999, but S and W continued to live in 
the residence, paying rent and maintenance to the trust's successor trustee. The IRS issued a notice of intent to levy 
and S and W requested a pre-attachment collection due process (CDP) hearing and offered to settle their debt for 
$10,000. S and W denied that they had any ownership interest in P and asserted financial hardship. The IRS rejected 
the offer in compromise (OIC), arguing that S and W were the real owners of P and that T was merely a nominee for 
S and W and held naked legal title. S and W appealed to the Tax Court and the Tax Court directed the IRS to 
reconsider the nominee issue in light of Maine law. The IRS stood by its decision arguing that a Maine court likely 
would borrow nominee principles from federal law. S and W appealed to the Tax Court. The Tax Court held that T 
was not a nominee of S and W under Maine law, and therefore, the IRS had abused its discretion in rejecting S and 
W's offer. The IRS appealed.  

Holding: The First Circuit held that the IRS did not abuse its discretion in rejecting the OIC and acted reasonably in 
determining that S and W were the owners of P and therefore, the equity in P was appropriately considered. The Tax 
Court employed an improper standard of review when looking at the CDP hearing determination and the First 
Circuit applies a “more deferential standard to these determinations consistent with the nature and purpose of the 
CDP process,” the court explained. The court examined the Maine case of Atkins v. Atkins, 376 A.2d 856 ( 1977 ) , 
which bolsters the IRS's decision to resolve the nominee question by using a balancing test. In the case, the Maine 
court deemed as indicative of a nominee relationship three factors commonly weighed in the balancing test. “The 
IRS's execution of the balancing test was equally reasonable,” the court noted, as “[n]umerous circumstances in this 
case point unerringly to the existence of a nominee relationship.” The court cited a number of undisputed facts to 
state there was a reasonable inference that T was nothing more than a proxy. The court stated that the evidence 
before the IRS was ample to justify its conclusion that the interest in P had to be considered when evaluating the 
$10,000 OIC and that the IRS acted within its discretion in refusing to accept that offer.  

 

 

 



65. BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Widow Entitled to Partial Innocent Spouse Relief for 
Liabilities,(Jun. 25, 2012)  

Deihl v. Comr. , T.C. Memo 2012-176 ( 6/21/12 ) : Widow entitled to partial relief pursuant to §6015 for certain tax 
liabilities allocable to her late spouse.  

Facts: Taxpayer (T) was married to Decedent (D) from 1963 until he died in 2006. D worked for several companies 
and in 1983, he incorporated C, which manufactured a patented multivitamin spray. T and D also incorporated K to 
market the multivitamin products. T and D enjoyed a lavish lifestyle, including luxury cars, fine jewelry, vacations, 
and business trips to Europe, Las Vegas, and the Caribbean. T and D also invested in commercial property and were 
members of a golf club where they entertained people in connection to their business. After D's death, T sold the 
family home for $4.1 million. T purchased a new home for $1.35 million. Since D's death, T has operated the 
business through C and other business entities.  

In 2004, T and D litigated three consolidated cases before the Tax Court for tax years 1996, 1997, and 1998 
involving the substantiation of business expenses claimed by D. T's attorney raised the issue of relief from joint and 
several liability under §6015 in the petition for 1996, but not 1997 or 1998. The request did not invoke any specific 
subsection of §6015. T later withdrew her claim for relief from joint and several liability in the stipulation of facts 
for the consolidated cases. D died after the opinion in the consolidated cases was filed, but before final decisions 
were entered. After decisions were entered, T filed an administrative claim for relief from joint and several liability 
with the IRS for 1996, 1997, and 1998. However, the IRS determined that T did not qualify for relief under 
§6015(b), (c), or (f), and that T's claim was barred by res judicata under §6015(g)(2). The Tax Court held that 
§6015(g)(2) barred T from making an election under §6015(b) and from requesting equitable relief under §6015(f) 
for 1996 (see Deihl v. Comr., 134 T.C. 156 ( 2010 ) ). However, the Tax Court held that it did not bar T from 
requesting relief under §6015(c) for 1996 or requesting relief under §6015(b), (c), and (f) for 1997 and 1998. T 
argued that she is entitled to relief from all of the 1997-1999 liabilities under §6015(b) or (f). T also requested relief 
from the 1996 liability and the 1997-1999 liabilities under §6015(c).  

Holding: The Tax Court held that T was entitled to partial relief under §6015(c), but T was not entitled to relief 
under §6015(b) or (f). The Tax Court first stated that T was too involved in the operations of the corporations and 
her testimony as to the her lack of interest and involvement was not credible to satisfy the requirements of §6015(b). 
Regarding §6015(f) relief, the court examined Rev. Proc. 2003-61, 2003-2 C.B. 296, setting forth the threshold 
requirements that a requesting spouse must satisfy before relief is granted. The court stated that T satisfied §4.01(1)-
(6) of Rev. Proc. 2003-61. However, when it came to the exceptions set out in §4.01(7), the court concluded that: (1) 
T knew about the corporations, knew that she owned 50% of both corporations, acted as an owner by signing 
corporate documents, used corporate credit cards, and received a salary, and therefore, the nominal ownership 
exception did not apply; and (2) T was not a victim of abuse and therefore, the abuse exception did not apply either.  

Under §6015(c), if the requesting spouse is no longer married to or is legally separated from the spouse with whom 
she filed the joint return, the requesting spouse may seek to limit her liability for a deficiency as provided in 
§6015(d). The court explained that the parties agree that T qualified for §6015(c) relief for 1996-1999 and the 
deficiencies resulted from erroneous deductions attributable to the corporations and disallowed depreciation 
deductions related to T and D's family home. However, the court held that 50% of the items giving rise to the 
deficiency are allocable to T where T failed to produce clear and convincing evidence supporting a different 
allocation.  

 

 

 



66. BNA TM Weekly Report,SEC. 6621—DETERMINATION OF RATE OF INTEREST 
IRS Did Not Have to Abate ‘Hot Interest' on Company's Deficiency,(Jun. 25, 2012)  

JTK Masonry Co. v. Comr. , T.C. Memo 2012-175 ( 6/20/12 ) : IRS did not abuse discretion in denying company's 
request to abate interest assessed pursuant to §6621(c).  

Facts: Taxpayer (T) filed its 2003 Form 1120, U.S. Corporation Income Tax Return, for the 2003 tax year. At the 
time of filing, the unpaid tax due on the return was $577,264. The tax, delinquency penalties, and interest relating to 
the 2003 return were assessed on August 4, 2003. Form 4340, Certificate of Assessments, Payments, and Other 
Specified Matters, reflects that a notice of balance due was issued to T on August 4, 2003, the date of assessment of 
the liabilities. The IRS did not retain a copy of the notice of balance due and T's president does not recall receiving 
the notice of balance due. On September 3, 2003, the IRS began charging interest using the higher large corporate 
underpayment (LCU) rate pursuant to §6621(c). T made a $200,000 payment on January 16, 2004. On June 15, 
2004, T's 2004 net operating loss was carried back and applied to reduce its 2003 liability by $520,839, resulting in 
full satisfaction of the outstanding 2003 balance due. T's 2003 income tax return was subsequently examined. On 
June 4, 2007, the IRS issued a notice of deficiency, and, on August 2, 2007, T filed a petition in the Tax Court. On 
May 5, 2008, the parties in that case filed a settlement stipulation and as a result of the settlement, an additional 
deficiency of $83,094, a delinquency addition to tax of $4,901.25, and an accuracy-related penalty of $8,060.20 
were due, plus statutory interest. The IRS assessed interest on the deficiency, addition to tax, and penalty using the 
LCU rate. The issue is whether the IRS abused its discretion in determining that the higher LCU rate of interest 
should apply to all tax, additions to tax, and penalties assessed with respect to T's underpayment of its 2003 income 
tax.  

Holding: The Tax Court held that the IRS did not abuse its discretion in denying T's request to abate the “hot 
interest” assessed pursuant to §6621(c). A notice of balance due entry on Form 4340 is sufficient to presumptively 
establish that notice and demand was sent on the date listed on the form, the court explained. Additionally, the court 
stated that T failed to provide any credible evidence to rebut the presumption that respondent provided such notice. 
Therefore, the court held that the IRS issued the notice on August 4, 2003, and that the IRS was therefore correct in 
assessing interest using the §6621(c) LCU rate as of September 3, 2003.  

 

67. BNA TM Weekly Report,SEC. 6664—DEFINITIONS AND SPECIAL RULES 
Accuracy Penalty Imposed on Son-of-BOSS Tax Shelter Upheld,(Jul. 2, 2012)  

BNA Snapshot  

106 Ltd. v. Comr. , No. 11-1242 ( D.C. Cir. 6/22/12 )  

Key Holding: Partnership that used Son-of-BOSS tax shelter to overstate basis failed to establish reasonable 
defense to accuracy-related penalty.  

Key Takeaway: Tax matters partner should have realized that attorney and accounting firm that promoted tax 
shelter possessed inherent conflict of interest with partnership.  

106 Ltd. v. Comr. , No. 11-1242 ( D.C. Cir. 6/22/12 ): Accuracy-related penalty imposed on limited partnership that 
had utilized Son-of-BOSS tax shelter to overstate basis in partnership interests affirmed.  

Facts: T, the tax matters partner for Partnership (P), was approached by G, a lawyer, with a foreign currency 
investment opportunity that was a variation of a Son-of-BOSS shelter. G guaranteed the transaction, promising to 
pay T's litigation costs if the shelter were challenged and to refund his fee if the shelter were invalidated. T used the 
shelter to reduce his income by $1 million and his tax liability by nearly $400,000. In May 2004, the IRS contacted 



T and outlined a proposed settlement. T amended his tax return and paid additional taxes. The IRS issued a final 
partnership administrative adjustment to P, adjusting the basis, and pursuant to §6662, imposed the 40% penalty 
pursuant to §6664(c)(1). P petitioned the Tax Court. P conceded the tax adjustment and the Tax Court granted 
partial summary judgment in favor of the IRS. The Tax court also granted partial summary judgment to the IRS on 
the issue of whether P had committed a gross valuation misstatement meriting the 40% accuracy-related penalty. 
The Tax Court concluded that P had not established the reasonable cause defense because T, acting on behalf of P, 
did not establish actual good-faith reliance on G's professional advice. P appealed.  

Holding: The D.C. Circuit affirmed the 40% accuracy-related penalty imposed on P. The court found no error in the 
Tax Court's holding that P failed to establish a reasonable cause defense because T unreasonably relied on G's 
advice. The court explained that T knew that G was a promoter of the tax shelter and the Tax Court record 
established that T unreasonably relied on G because he knew or should have known that G was not providing 
independent advice and that he was a promoter of the tax shelter who possessed an inherent conflict of interest. 
Examining the reasonable cause defense is a question of law and the court stated that, “[t]he determination of 
whether a taxpayer acted with reasonable cause and in good faith is made on a case-by-case basis, taking into 
account all pertinent facts and circumstances.” The court stated that to be reasonable, reliance on professional tax 
advice had to meet certain requirements. Examining those requirements and applying them to the case, the court 
found that T unreasonably relied on G's advice. The court concluded the Tax Court did not err in concluding that the 
partnership failed to establish the reasonable cause defense to the 40% accuracy-related penalty.  

 

68. BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Innocent Spouse Relief Denied Due to Res 
Judicata,(Jul. 9, 2012)  

BNA Snapshot  

Haag v. Shulman , No. 11-1979 ( 1st Cir. 7/2/12 )  

Key Holding: Claim for innocent spouse relief again denied on res judicata grounds.  

Key Takeaway: Taxpayer takes numerous bites at the legal apple over a 10-year period in attempt to avoid $1.6 
million liability incurred during tax years 1985 through 1991 and 1993 through 2001.  

Haag v. Shulman , No. 11-1979 ( 1st Cir. 7/2/12 ): Taxpayer who was party to number of lawsuits had claim for 
innocent spouse relief denied again on res judicata grounds.  

Facts: Husband (H) and Wife (W) were sued by the government in 2002 in district court to reduce federal income 
tax liabilities totaling $1,620,224 to judgment. W raised, as an affirmative defense, her entitlement to innocent 
spouse relief from joint and several liability under §6015(b)(1)- (2), (f). In 2004, while the district court case was 
pending, H and W brough another action against the government, in the same district court, claiming that they had 
been denied their right to a collection due process (CDP) hearing. H and W claimed that the IRS had failed to notify 
them of their right to a CDP hearing. The district court consolidated the actions. In 2006, the district court entered 
judgment against H and W, holding first that the statutory limitations period and applicable tax regulation (Regs. 
§1.6015-5(b)(1)) required the claim to be filed with the IRS within two years after the IRS's first collection action. 
Because the IRS's collection efforts began in 1999 and W did not assert her claim until 2002, the court dismissed 
W's claim as untimely. The court next held for the IRS on the CDP hearing issue because the IRS discovered 
evidence that it had sent proper notice to H and W. H and W appealed only as to the CDP claim and the First Circuit 
affirmed ( Haag v. U.S., 485 F.3d 1 ( 1st Cir. 2007 )) .  

Between the district court's 2006 ruling and the First Circuit's ruling, H and W filed two more suits. The first 
involved a claim against the government for failure to properly notify H and W's attorneys of tax liens against them. 



The suit was ultimately dismissed due to the district court's finding that it was barred by res judicata. The second 
suit was brought by W, on her own, claiming that the IRS had failed to consider her request for innocent spouse 
relief at her substitute CDP hearing in 2005. The district court also dismissed this claim, reasoning that the First 
Circuit case barred it due to res judicata.  

H and W appealed both of the dismissed cases. The First Circuit affirmed the district court as to the both cases ( 
Haag v. U.S., 589 F.3d 43 ( 1st Cir. 2009 )) . W filed administrative requests for §6015(f) relief with the 
Commissioner of Internal Revenue relying on Lantz v. Comr., 132 T.C. 131 ( 2009 ), rev'd, 607 F.3d 479 ( 7th Cir. 
2010 ) , in July 2009, which the Commissioner denied in the following year on res judicata grounds. In Lantz, the 
Tax Court invalidated the Treasury's regulation imposing a two-year statute of limitations on §6015(f) requests for 
innocent spouse relief as an improper interpretation of the statute. W then filed an action with the Tax Court to again 
assert her request for innocent spouse relief and to challenge the Commissioner's application of res judicata 
principles. The Tax Court granted the Commissioner's request for summary judgment. W appealed.  

Holding: The First Circuit held that the Tax Court correctly concluded that W was not entitled to innocent spouse 
relief as she had litigated the issue in three lawsuits and the issue was resolved against her in the first suit. The court 
explained that the doctrine of res judicata dictates that a final judgment on the merits of an action precludes the 
parties from relitigating claims that were or could have been raised in the prior action. The court stated that W did 
not contest, nor could she, that she was party to the government's previous attempt to reduce to judgment certain tax 
liabilities that she and H incurred during the same tax years that are at issue in the current case. The court 
acknowledged that the tax code has certain narrow exceptions that would allow an innocent taxpayer to get relief 
even if the claim were barred by res judicata. However, the court held that W did not meet any of the elements of 
§6015(g)(2), and therefore, W is barred by res judicata, The court examined W's remaining arguments “for the sake 
of thoroughness” and still concluded that she was not entitled to renew her claim for the relief sought due to res 
judicata grounds.  

 

69. BNA TM Weekly Report,SEC. 6501—LIMITATIONS ON ASSESSMENT AND 
COLLECTION IRS Failed to Show Corrections Officers Filed Fraudulent Returns,(Jul. 
16, 2012)  

BNA Snapshot  

Eriksen v. Comr. , T.C. Memo 2012-194 ( 7/12/12 )  

Key Holding: IRS must prove more than a suspicion of fraud in order to have the three-year period of limitations 
waived.  

Key Takeaway: A strong case for a finding of fraud may be undermined by the lack of a direct link.  

Eriksen v. Comr. , T.C. Memo 2012-194 ( 7/12/12 ) : IRS failed to show that group of Michigan corrections officers 
fraudulently filed personal income tax returns after preparers were convicted of filing false returns.  

Facts: A group of corrections officers and department employees (collectively, Taxpayers) worked in Michigan, and 
used the same tax preparer, K. K used a checklist of deductions to complete the returns and K claimed the 
deductions without receipts or any supporting documentation. K also used a generic questionnaire that was used to 
prepare the returns. R purchased K's corporation, including K's client list. R adopted K's practices for eliciting 
information from his clients and reporting the information without substantiation.  

The IRS's Criminal Investigation Division (CID) began investigating K and R. The IRS found that K and R used 
many of the same deductions for hundreds of returns completed around 2001. K and R were eventually convicted of 
one count of tax fraud. At sentencing, K admitted to filing 51 false returns and R admitted to filing 34 false returns, 



but also said that not all of their returns were false. Taxpayers were among the returns that K and R admitted to 
being false. After the trial, 200 returns were referred to the IRS for an audit and the IRS ultimately audited between 
130 and 150 returns, including those of Taxpayers. During the audit, the IRS found that Taxpayers made similar 
kinds of deductions for firearms, cold-weather clothing, uniforms and cleaning, and charitable contributions. 
Taxpayers received notices of deficiency disallowing the various deductions. Taxpayers petitioned the Tax Court 
and argued that the three-year time period had tolled for assessments. The IRS countered that the fact that the returns 
were fraudulent waived the statute of limitations under §6501(c).  

Holding: The Tax Court held that the IRS failed to show Taxpayers had filed false or fraudulent returns that would 
stop the limitations period from tolling under §6501(a) because the evidence, while strong, was not enough to move 
beyond just a suspicion of fraud. “The criminal convictions of [K and R], the implausibility and inconsistency of 
their testimony, and the testimony of [two witnesses] each weigh in favor of fraud. But those general factors, absent 
a more direct link to [Taxpayers], merely heighten our suspicion of fraud,” the court stated. The court concluded that 
it could not sustain a finding of fraud based on a suspicion, no matter how strong. The court added that the IRS 
needed to provide “clear and convincing” evidence of the fraud and that Taxpayers' inability to substantiate some of 
their deductions was not enough to provide that evidence. In finding that the IRS failed to prove fraud, the court 
questioned the IRS's approach to proving their claim and suggested that some additional effort may have produced a 
different result. The court noted that the testimony was vague and that the IRS failed to examine Taxpayers to a 
degree so as to destroy their credibility. The court also added that the IRS offered no evidence that Taxpayers did 
not make certain purchases, although “[s]uch an allegation might have been easily proven by, for example, 
introducing bank records, credit card statements, and/or gun records as to whether each deputy petitioner purchased 
the claimed items. Respondent introduced no such evidence.”  

 

70. BNA TM Weekly Report,SEC. 7422—CIVIL ACTIONS FOR REFUND Court Lacks 
Jurisdiction Over Refund Claims; Third Motion to Certify Class Denied,(Jul. 16, 2012)  

RadioShack Corp. v. U.S. , No. 06-28T ( Fed. Cl. 6/29/12 ): Third motion to certify class of taxpayers denied where 
court lacks jurisdiction under §7422(a) and plaintiff failed to satisfy requirements under Rules of the United States 
Court of Federal Claims.  

Facts: The IRS continued to assess an excise tax on long-distance phone calls under §4251 even when carriers 
stopped using distance to price long-distance calls and began charging by the minute. Courts held that this practice 
was improper. Subsequently, the IRS issued Notice 2006-50 , 2006-25 I.R.B. 1141, and Notice 2007-11 , 2007-5 
I.R.B. 405, where the IRS admitted that it had improperly collected the excise tax and instructed carriers to cease 
collection. The notices also authorized taxpayers to request a credit or refund on their 2006 federal income tax 
returns. The IRS also issued Announcement 2012-16 , 2012-18 I.R.B. 876, which established a cutoff date of July 
27, 2012, for requesting the refunds.  

In April 2012, the D.C. district court held that Notice 2006-50 violated the Administrative Procedure Act notice-
and-comment requirement ( In re Long-Distance Telephone Service Federal Excise Tax Refund Litigation, No. 07-
014 ( D.D.C. 4/10/12 )). The court found that taxpayers may challenge Notice 2006-50 without first exhausting their 
administrative remedies, because the notice constituted a final, binding agency action. The court concluded that the 
failure to provide notice and to invite public comment was a fundamental deficiency.  

Plaintiff (P), in its third motion for class certification, seeks to certify the following class: each individual or 
business that: (1) paid the excise tax under §4251 with respect to charges for toll telephone services that did not vary 
based on distance and charges for services that defendant otherwise determined were not taxable; (2) did not receive 
a refund of the entire amount of such tax, plus interest on such tax, from the IRS; and (3) satisfies the jurisdictional 
requirements for pursuing a tax refund and overpayment interest in the Court of Federal Claims at the time that 
individual or business opts-in to the class. In the alternative, P seeks to certify a class only with respect to claims for 
unpaid statutory interest under §6611(a) on communication excise tax refunds.  



Holding: The Court of Federal Claims first held that P failed to establish that it has jurisdiction over the refund 
claims of the putative class members. The court explained that under §7422(a), a taxpayer cannot file a suit for 
refund unless a claim for refund has been filed with the IRS. The statute is unambiguous, stated the court. P seeks to 
certify a class that satisfies the jurisdictional requirements for pursuing a tax refund, in the Court of Federal Claims, 
at the time the individual opts-in to the class, the court explained. Therefore, the court held that P cannot establish 
jurisdiction because the Code imposes jurisdictional prerequisites that must be met before a taxpayer files suit, and 
not before he opts into a lawsuit.  

The court also held that P has not established the requisites for class action suits in the Court of Federal Claims. 
Rule 23 of the Rules of the United States Court of Federal Claims states that, “One or more members of a class may 
sue as representative parties on behalf of all members only if (1) the class is so numerous that joinder of all members 
is impracticable; (2) there are questions of law or fact common to the class; (3) the claims of the representative 
parties are typical of the claims or defenses of the class; and (4) the representative parties will fairly and adequately 
protect the interests of the class.” While P claimed that the prospective class would be so numerous that it would be 
impracticable to join all members, the court held that P failed to demonstrate numerosity where it could only 
speculate as to the number of “future” class members that will one day file a refund claim, fulfill the jurisdictional 
requirements of §7422(a), and opt into the class.  

As for the alternative class proposed by P, the court held that because P did not identify a single putative class 
member that demonstrated an overpayment of tax and that desired to file a lawsuit to recover only the interest on the 
tax, class certification is denied.  

 

71. BNA TM Weekly Report,SEC. 6503—SUSPENSION OF RUNNING OF PERIOD OF 
LIMITATION Tax Court Petition Suspends Limitations Period for Deficiency Notice,(Jul. 
16, 2012)  

BNA Snapshot  

Shockley v. Comr. , No. 11-13494 ( 11th Cir. 7/11/12 )  

Key Holding: Tax Court petition qualifies as proceeding and suspends limitations period.  

Key Takeaway: Notices of transferee liability were timely as 2005 petition suspended limitations period under 
§6503(a)(1).  

Shockley v. Comr. , No. 11-13494 ( 11th Cir. 7/11/12 ): Tax Court petition challenging notice of deficiency qualified 
as proceeding in respect of closely held corporation's deficiency and therefore suspended limitations period.  

Facts: Corporation (C) was a closely held corporation that owned and operated numerous media stations. The three 
taxpayers, T1, T2, and LP, were shareholders in C. In May 2001, N, another corporation, bought all shares of C. T1 
and T2 resigned as officers and directors from C. The IRS selected C's return for audit. The IRS contacted T1 and 
T2 and their attorney informed the IRS that they were no longer officers or shareholders of C. In February 2005, the 
IRS sent a notice of deficiency to C at a Washington, D.C., address that was on C's 2001 return. A deficiency of 
$41.5 million, a penalty of $8.3 million, and addition to tax of $2 million was listed. The D.C. notice was returned to 
the IRS. Another nearly identical notice was sent to a Madison, Wis., address. That address was the then home 
address of T1 and T2. T1 and T2 responded to the Wisconsin notice by filing a petition in the Tax Court. In 2007, 
that petition was dismissed for want of jurisdiction because T1 and T2 lacked capacity to act on C's behalf. The Tax 
Court also declined to rule on the validity of the Wisconsin notice as to C.  

The IRS assessed the same deficiencies against C on September 6, 2007. The IRS concluded that T1 and T2 were 
transferees of C's assets and liable as transferees for C's tax deficiency. In August 2008, the IRS mailed T1 and T2 



notices of transferee liability for C's deficiency. T1, T2, and LP brought separate petitions for redetermination of 
their respective transferee liability in the Tax Court. In May 2011, the Tax Court held that the notices sent to T1, T2, 
and LP, as transferees of C, were not timely. Therefore, the Tax Court found that T1 and T2 were not liable as 
transferees. The IRS appealed.  

Holding: The Eleventh Circuit reversed the Tax Court and held that the Tax Court petition challenging the notice of 
deficiency qualified as a proceeding in respect of C's deficiency and therefore suspended the limitations period. The 
parties agreed that if the limitations period in §6501 ran interrupted, the 2008 notices sent by the IRS were untimely 
and the IRS was barred from assessing T1 and T2's liability as transferees. The parties also agreed that if the 2005 
petition triggered a suspension of the limitations period pursuant to §6503(a)(1), the 2008 notices were timely. The 
court explained that the breadth of §6503(a)(1)‘s plain language indicates that the 2005 petition qualifies as a 
proceeding in respect of C's deficiency and suspended the limitations period. Second, the court stated that 
§6503(a)(1)‘s language refers to a proceeding and puts the phrase in a passive voice. Applying those principles, the 
court concluded that the 2005 petition was a proceeding that sufficiently concerned C's deficiency. Although the 
addresses were different, the Wisconsin notice listed C first and referenced C's corporate taxes and in the same 
amounts and years as the D.C. notice. In sum, the court stated, the 2005 petition was both “in form and in effect” 
about the same C deficiency as listed in the D.C. notice.  

 

72. BNA TM Weekly Report,SEC. 6110—PUBLIC INSPECTION OF WRITTEN 
DETERMINATIONS Procedures, Fees for Taxpayers Requesting Background File 
Documents Updated,(Jul. 23, 2012)  

Rev. Proc. 2012-31 , 2012-33 I.R.B. __ (8/13/12): IRS updates guidelines for taxpayers to seek background file 
documents related to written determinations and fees charged for such requests.  

Discussion: The National Office issues written determinations (i.e. letter rulings, determination letters, and technical 
advice) to taxpayers and other offices in the IRS. A background file document includes the request for the written 
determination and any material submitted in support of the request, as well as any communication between the IRS 
and others outside of the IRS that are connected to the written determination. The background file documents and 
written determinations are generally open for public inspection.  

The IRS has issued updated procedures and fees for processing requests for a background file document. The IRS 
stated that requests for the documents must be in writing and include the file number of the written determination for 
which the document is requested. The request should specify whether it is for all the documents in the file or only a 
specific document, the IRS added. However, the IRS noted, taxpayers will not be able to request communications 
between the IRS and the Department of Justice relating to a pending criminal or civil investigation. As examples, the 
revenue procedure said taxpayers can ask for such documents as trust agreements, wills, partnership agreements, and 
plans of reorganization associated with a written determination. The requester will receive a background file 
document between 90 and 120 days after the IRS receives the request.  

The IRS stated that the fee for processing the requests will be $100 per hour, including the costs to search, make 
deletions to, and copy the documents. Taxpayers also must tell the IRS the maximum amount of charges they will 
pay without further authorization. If the requester does not state a maximum amount or the fees will exceed the 
maximum amount authorized, the IRS stated that it would send the taxpayer a payment agreement with the 
estimated cost for processing the request. The agreement must be signed and returned to the IRS before it will begin 
processing the file, the revenue procedure concluded.  

Rev. Proc. 95-15, 1995-1 C.B. 523, is superseded. Rev. Proc. 2012-31 is effective for requests after September 30, 
2012.  

 



73. BNA TM Weekly Report,SEC. 7201—ATTEMPT TO EVADE OR DEFEAT TAX 
Sentencing Upgrades Affirmed for Failure to Report Income, Obstruction,(Jul. 23, 2012)  

BNA Snapshot  

U.S. v. McKinney , No. 11-3722 ( 7th Cir. 7/13/12 )  

Key Holding: Appeals court affirms enhancements for failure to report income from criminal activity and 
obstruction of justice.  

Key Takeaway: Individual who claimed his wife made $15,374.23 a month and sister-in-law made $9,500 a month 
from his business has sentence enhanced because scheme pocketed $45,000 of home loan proceeds.  

U.S. v. McKinney , No. 11-3722 ( 7th Cir. 7/13/12 ): Sentencing enhancements affirmed where taxpayer committed 
various tax and tax-related crimes; received enhancement for failing to report income exceeding $10,000 from 
criminal activity and for obstruction of justice.  

Facts: Taxpayer (T) and his brother (R) operated a construction business. In 2003, the IRS filed a notice of federal 
tax liens. The IRS pursued collection a number of times and T avoided paying taxes by transferring money from his 
construction business to separate nominee accounts. T and R used the nominee accounts to pay personal and 
household expenditures. T did not pay taxes during 1999, 2000, 2002, 2003, 2004, 2005, and 2006. Because of the 
federal tax liens, T could not get a residential mortgage. T's wife (W) applied for a mortgage. W falsely stated that 
she worked for the family business with a gross monthly income of $15,374.23. T's sister-in-law (B) also applied for 
a loan to purchase a home. B also falsely said she worked for the family business with a gross monthly income of 
$9,500.  

IRS revenue officers interviewed T and R regarding their failure to pay income taxes. Both T and R made false 
statements regarding their actual income and assets. False information caused the IRS to close its investigation in 
December 2007. The federal government discovered T and R's tax evasion and in early 2011, T, R, W, and B were 
charged with conspiracy to defraud, impede, impair, obstruct, and defeat the functions of the IRS in the collection of 
income taxes, tax evasion, and false statements to revenue agents. T entered a plea agreement and a stipulation with 
the government. At sentencing, the district court entered a judgment against T and sentenced T to 57 months in 
prison. T received a two-level enhancement for failing to report income exceeding $10,000 from criminal activity 
and a two-level enhancement for obstruction of justice. T appealed the enhancements, claiming that the failure to 
report enhancement was improper because he had no duty to report income obtained by W and he was not charged 
with the specific criminal activity. As to the obstruction of justice, T argued that because the false statements were 
made in advance of the criminal investigation, the adjustment should only apply if the conduct was purposely 
calculated.  

Holding: The Seventh Circuit held that the district court properly found that T failed to report to the IRS income 
that W received from a mortgage loan where T and W had falsified employment records to obtain the loan and that 
T's false statements regarding his residence and employment status warranted an adjustment for obstruction of 
justice. The court explained that T and W conspired to perpetuate a mortgage fraud scheme. T falsely represented 
where W worked and T falsely substantiated W's representations, the court stated. T and W worked together to 
obtain the $45,000 loan, which they had a duty to report to the IRS, the court noted. The court stated that the 
mortgage fraud was conduct relevant to T's tax evasion and the district court properly considered the failure to report 
it as part of T's sentence.  

Regarding the obstruction of justice enhancement, the court explained that T made false statements to an IRS 
revenue agent on three occasions. The court listed the details and added that the lies were material as they influenced 
or affected the issue under determination. The court stated specifically that T “lied about his past finances, he made 
false representations about the current and future state of his business, and he lied about where he lived to conceal 



the value of his home.” T's false statements hindered the IRS investigation and caused the expenditure of additional 
time and manpower to uncover and prosecute the tax evasion scheme, the court concluded.  

 

74. BNA TM Weekly Report,11 U.S.C.—BANKRUPTCY Widow's, Estate's Tax Liabilities 
Not Excepted From Bankruptcy Discharge,(Jul. 30, 2012)  

BNA Snapshot  

U.S. v. Coney , No. 11-30387 ( 5th Cir. 7/24/12 )  

Key Holding: Tax liabilities of widow, estate are not excepted from bankruptcy discharge.  

Key Takeaway: Widow, personal injury attorney (through his estate) cannot prove they did not willfully attempt to 
evade taxes after they pleaded guilty to related tax charges.  

U.S. v. Coney , No. 11-30387 ( 5th Cir. 7/24/12 ): Widow of personal injury lawyer responsible for $2.7 million in 
liabilities, as couple filed joint income tax returns but did not pay balance of tax liabilities when filing returns.  

Facts: Husband (H) was the sole shareholder of the law firm (L), and he mainly represented clients seeking to 
recover damages arising from automobile accidents. H and Wife (W) were required to report the law firm's income 
on their joint tax returns because L was a Subchapter S corporation. H and W were required to make estimated tax 
payments, but did not make any of the estimated payments during the years at issue. H and W filed returns for the 
years at issue but did not pay the balance of their liabilities. During the relevant years, H withheld insufficient 
amounts of tax from his income to meet his tax liability. H and W reported $7.5 million for the years at issue, of 
which $1.4 million was paid to H as wages.  

Also, during the relevant years, L engaged in a high volume of cash transactions. H used some of L's cash to pay 
illegal kickbacks to “runners” in exchange for client referrals. H instructed L's staff to write checks to cash, either 
single or in the aggregate, in amounts less than $10,000 per day. A federal grand jury was empaneled to investigate 
possible criminal behavior. The grand jury indicted H and W. W was charged with one count of obstruction of 
justice for attempting to influence an L employee's grand jury testimony. H and W pled guilty.  

H and W filed for bankruptcy shortly after the IRS notified them of its intent to levy on their assets. A bankruptcy 
court found the tax liabilities were excepted from discharge and the district court upheld the decision. H died while 
the case was pending in the district court, so the district court substituted W as a party in her capacity as executrix of 
H's estate, in addition to her status as a defendant in her individual capacity. W appealed the district court decision, 
arguing that H and W's tax liability had been discharged in bankruptcy, and that the IRS failed to establish that H 
and W willfully attempted to evade or defeat the payment of their taxes for the relevant years.  

Holding: The Fifth Circuit affirmed the district court's decision, holding that the district court did not err when it 
concluded that the tax liabilities of H and W for the years at issue were excepted from the bankruptcy court's 
discharge order under 11 USC §523(a)(1)(C) . The court stated that although the Fifth Circuit had not previously 
explicitly addressed the issue of willfully attempting to evade or defeat the payment or collection of taxes, it agreed 
with other circuits that the exception in 11 USC §523(a)(1)(C) contains both a conduct requirement and a mental 
state requirement and both H and W “willfully attempted” to evade or defeat the payment or collection of taxes for 
the relevant tax years.  

Under the conduct requirement, the court explained, the statute includes willful attempts to evade or defeat the 
payment or collection of taxes, in addition to their assessment. “Under the totality of the circumstances, [W's] 
attempt to interfere with the Government's investigation of [H's] activities satisfied §523(a)(1)(C)'s conduct 



requirement,” the court stated, and it cited examples of H's structuring of cash transactions to avoid federal reporting 
requirements and obstructing the government's investigation of his activities.  

Addressing the mental state requirement, the court explained that H knew he had a duty to pay the relevant taxes (by 
filing tax returns for the relevant tax years), and he pleaded guilty to criminal proceedings to acts that the court 
determined satisfied 11 USC §523(a)(1)(C) ‘s conduct requirement. H also acknowledged, in his plea, that he 
structured transactions to avoid reporting requirements and that he attempted to interfere with a grand jury's 
investigation of his activities, the court noted. In W's plea to obstruction of justice, she admitted that a legal assistant 
employed by L paid individuals to get additional business for L and that the couple told the legal assistant to feign 
ignorance with respect to the grand jury's investigation, the court added. Therefore, the court concluded that the 
district court did not err when it concluded that the tax liabilities of H and W for the years at issue were excepted 
from the bankruptcy court's discharge order under 11 USC §523(a)(1)(C) . The court also considered other 
contentions made by W and found them to be unpersuasive.  

 

75. BNA TM Weekly Report,SEC. 6404—ABATEMENTS IRS Did Not Abuse Discretion 
By Not Abating Interest on Erroneous Refund,(Aug. 13, 2012)  

BNA Snapshot  

Allcorn v. Comr. , 139 T.C. No. 4 ( 8/9/12 )  

Key Holding: IRS did not abuse discretion by not abating interest on erroneous refund.  

Key Takeaway: Taxpayer's mistake of placing payment on wrong line in tax return caused IRS to issue erroneous 
refund which led to interest issue.  

Allcorn v. Comr. , 139 T.C. No. 4 ( 8/9/12 ) : IRS did not abuse discretion when it denied taxpayer's request for 
abatement of interest with respect to erroneous refund.  

Facts: Taxpayer (T) had paid $4,000 in estimated tax before filing his Form 1040, U.S. Individual Income Tax 
Return. T put the payment on Line 62, federal tax withheld, instead of Line 63, estimated tax payments and amount 
applied from 2007 return. T submitted his Form W-2 reporting income tax withheld of $24,106.75. T also included a 
noted on his W-2 that stated: “Additional $4,000 was sent with Form 1040-ES.” T also reported distributions from 
pensions, annuities, and retirement plans from which federal income tax was withheld. The sum of the federal tax 
withholdings on the forms was $27,241. However, T added the $4,000 estimated tax payment of Line 62 and he 
reported $31,241 in total payments on Line 71, adding lines 62 through 70. T claimed a refund of $857.  

In 2009, the IRS said T was due a refund of $5,179.52. Part of the extra amount of the refund was due to T making 
another error when he calculated his tax on qualified dividends. Of the refund, T was not entitled to $4,000. In 2010, 
T was informed by IRS that he owed $4,514.19. The IRS letter said the withholding was reduced by $4,000 and the 
IRS added a late payment penalty of $300 and interest of $214.19. T contacted the IRS for an explanation and he 
later agreed he owed the $4,000, but disputed the penalty and interest. T submitted a claim for abatement. The IRS 
agreed to abate the penalty, but denied the request to abate the interest. The IRS letter said that because the 
information on the tax return was wrong, that was a contributing factor in the issuance of the refund and T did not 
qualify for the removal of the interest charge. T timely filed a petition with respect to the IRS's determination not to 
abate interest.  

Holding: The Tax Court held that T received an erroneous refund from the IRS because he made an error on his 
2008 income tax return and therefore, the court could not conclude “that it was an abuse of discretion for [the IRS] 
to decline to abate interest because of [T's] mistake on his Form 1040.” The court explained that the IRS had the 
authority to abate, in whole or in part, an assessment of interest under certain circumstances. The IRS claimed that 



T's excess refund was caused by T's mistake. T argued that the Form 1040 was unclear and that the IRS should have 
been able to figure out what T meant when he attached a note that $4,000 had been paid with his Form 1040-ES, 
Estimated Tax for Individuals. The court stated that both parties made errors and concluded that both §§6404(e)(1) 
and (2) may apply to T's excess refund. The court added that as a preliminary matter, the IRS is authorized to abate 
interest on erroneous refunds even when the IRS is not required to do so. The court then concluded that it was not an 
abuse of discretion for the IRS to decline to abate interest because of T's mistake on his Form 1040. The court noted 
that T should have been aware that the IRS had issued him an erroneous refund when he received a much larger 
refund that he expected.  

 

76. BNA TM Weekly Report,SEC. 6621—DETERMINATION OF RATE OF INTEREST 
Corporation Entitled to Retrospective Interest Netting by Special Rule,(Aug. 13, 2012)  

BNA Snapshot  

Exxon Mobil Corp. v. Comr. , No. 11-2814 (L) ( 2d Cir. 8/8/12 )  

Key Holding: Special rule and tax code section allow for retrospective global interest netting for overlapping 
overpayments and underpayments of taxes.  

Key Takeaway: Although language of special rule is ambiguous, the Second Circuit says tax code section's 
historical purpose and context allows taxpayers to benefit from retrospective global interest netting.  

Exxon Mobil Corp. v. Comr. , No. 11-2814 (L) ( 2d Cir. 8/8/12 ): Interest netting applies where limitations period 
remains open for at least one overlapping “leg” of underpayments and overpayments.  

Facts: Corporation (C) timely filed income tax returns for 1975 through 1980, that were audited by the IRS over a 
period ending in 1990. Adjustments were assessed and assessments were paid along with underpayment interest. In 
2004, the Tax Court entered stipulated decisions addressing the 1979 and 1980 tax years that determined that C was 
entitled to credit or refund of income tax overpayments. C also litigated its income tax liabilities from 1975 through 
1978 in other forums to reduce previously assessed underpayments for those years, and in February 2008, filed a 
motion with the Tax Court to redetermine post-decision interest, including interest-netting, for 1979 and 1980. The 
IRS challenged the Tax Court's jurisdiction, stating that it was limited to those years over which the Tax Court had 
original jurisdiction. The Tax Court held that it had jurisdiction over C's claim and granted C relief from the interest 
rate differentials.  

The government appealed the decision, arguing that an uncodified “special rule” adopted along with §6621(d) is a 
waiver of sovereign immunity that must be strictly construed in favor of the government. The rule, the government 
contended, makes §6621(d) applicable under certain circumstances to periods of overlapping indebtedness that took 
place prior to the effective date of the statute, July 22, 1998, however is subject to any applicable statute of 
limitation not having expired with regard to either a tax underpayment or a tax overpayment. The government stated 
that the limitations period applicable to at least one of the “legs” of overlapping underpayments and overpayments 
has expired.  

Holding: The Second Circuit rejected the government's argument that the uncodified rule is a waiver of sovereign 
immunity that must be strictly construed in favor of the government, holding that although the language of the rule 
is ambiguous, the structure, historical context, and purpose of §6621(d) as a whole indicate that retrospective global 
interest netting may be applied when the period of limitations for at least one “leg” of the overlapping period of 
indebtedness between the IRS and the taxpayer is open.  

In its opinion, the court rejected the government's argument that was based on Federal National Mortgage 
Association v. U.S., 379 F.3d 1303 ( Fed. Cir. 2004 ) , which held the special rule was a waiver of sovereign 



immunity and therefore must be strictly construed in favor of the government. The court stated that §6621(d) and the 
special rule are best understood as remedial provisions and should be interpreted broadly to effectuate Congress's 
remedial goals, which are to make interest netting more broadly available to taxpayers.  

 

77. BNA TM Weekly Report,SEC. 6011—GENERAL REQUIREMENT OF RETURN, 
STATEMENT, OR LIST IRS Updates Specs for Electronic, Magnetic Filing of Forms 1098, 1099, 5498, 
W-2G,(Aug. 20, 2012)  

Rev. Proc. 2012-30 , 2012-33 I.R.B. 165: IRS updates, beginning for information returns filed electronically on or 
after Jan. 1, 2013, specifications for filing 2012 tax year Forms 1098, 1099, 5498, and W-2G electronically through 
IRS FIRE System. IRS outlined a broad range of coding changes in the new FIRE System specifications, including 
revisions to a range of forms in the 1098 and 1099 series and multiple changes in Form 1097-BTC, Bond Tax 
Credit. Rev. Proc. 2011-40, 2011-37 I.R.B. 235, is superseded.  

 

78. BNA TM Weekly Report,SEC. 7430—AWARDING OF COSTS AND CERTAIN FEES 
No Recovery for Foreign Citizens' Litigation, Administrative Costs,(Aug. 20, 2012)  

Da Silva v. Comr. , T.C. Memo 2012-235 ( 8/13/12 ) : Foreign citizens working in United States at foreign 
embassies whose countries have not been certified by U.S. State Department under §893(b) may not recover 
administrative and litigation costs under §7430.  

Facts: Taxpayers were issued separate notices of deficiencies for tax years 2004-2007 and 2005-2007 for the 
omission of wage income received as employees of the Embassy of Brazil. Taxpayers argued that the IRS erred in 
its determinations because as a foreign citizen and an employee of the Embassy of Brazil, the wages were exempt 
from federal income tax under §893(a), which exempts compensation of certain employees of foreign governments. 
The IRS conceded that the wages were exempt. However, the Secretary of State did not certify Brazil until 2009 and 
the IRS argued that §893(b) lets employees of foreign embassies enjoy an income tax exemption for foreign 
government employees only after the Secretary of State certifies that the country for which they work grants an 
equivalent exemption.  

A case on the same substantive issue, Abdel-Fattah v. Comr., 134 T.C. 190 ( 2010 ) , was progressing through the 
Tax Court at the time that Taxpayers' audits were under way. Taxpayers' cases were docketed in Tax Court in 2010. 
The Tax Court, in Abdel-Fattah, held that §893(b) did not prevent the exemption from operating in the absence of 
the State Department certification. After the Abdel-Fatttah decision was rendered, the Chief Counsel's Office 
published an action on decision, advising that “the Service will no longer take the position that the certification 
required by the Secretary of State in I.R.C. §893(b) is a prerequisite for the tax exemption provided for in I.R.C. 
§893(a)” (see AOD 2010-04 , 2010-47 I.R.B. 1). Because the IRS did not advise Taxpayers that it would concede 
their case until April 2011 (about 12 months after the Abdel-Fattah decision was handed down), they claimed 
attorneys fees based on the view that in the period of time between the decision and the concession, the IRS's 
position was not “substantially justified.”  

Holding: The Tax Court held that the fact that there was some delay in notifying Taxpayers of the decision was 
disregarded as inadvertence that caused no harm, because there was neither action in the court nor by Taxpayers' 
counsel during that time. The Tax Court had previously considered arguments similar, if not identical, to Taxpayers' 
in Newman v. Comr., T.C. Memo 2012-74 . There, the court divided the “substantial justification” question into two 
parts: pre- Abdel-Fattah and post- Abdel-Fattah. Abdel-Fattah had raised an issue of first impression which the Tax 
Court had considered to be substantially justified, based on arguments about policy objectives and statutory 
interpretation. Therefore, in Newman, the court found that the IRS's pre- Abdel-Fattah position with regard to 
Taxpayers to be substantially justified. As the court determined Taxpayers' position to be the same as that of the 



taxpayer in Newman, it reached the same conclusion with regard to the pre- Abdel-Fattah period. Although it took 
several months from the decision in Abdel-Fattah for the IRS to concede similar cases, the court in Newman held 
that its post- Abdel-Fattah handling to be reasonable (thus substantially justified), because the IRS needed sufficient 
time to consider and concede the relevant issue.  

79. BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Claim for Innocent Spouse Relief Dismissed Where 
Previously Adjudicated and Dismissed,(Aug. 20, 2012)  

BNA Snapshot  

Haag v. U.S. , No. 1:11-cv-11591-PBS, ( D. Mass. 8/13/12 )  

Key Holding: Appeal of 2004 court denial of innocent spouse relief is rejected again by court.  

Key Takeaway: Claim of innocent spouse relief has been rejected a number of times by both district court and court 
of appeals.  

Haag v. U.S. , No. 1:11-cv-11591-PBS, ( D. Mass. 8/13/12 ): Innocent spouse relief claim that was adjudicated and 
rendered final prior to July 25, 2011, issuance of Notice 2011-70 must be dismissed.  

Facts: Husband (H) and Wife (W) were sued by the IRS in 2002 in district court to reduce federal income tax 
liabilities totaling $1,620,224 to judgment. W raised, as an affirmative defense, her entitlement to innocent spouse 
relief from joint and several liability under §6015(b)(1)- (2), (f). The district court held, as a matter of law, that W 
could not prove the elements of the innocent spouse affirmative defense outside of the two-year time limit for 
seeking §6015 relief. The court concluded that W failed to timely raise the innocent spouse issue for all of the tax 
years in question, except for a year for which the issue was moot because the tax had been paid ( U.S. v. Haag, 94 
AFTR2d 2004-6665 ( D. Mass. 2004 ) ( 23 TMWR 1907, 11/29/04)).  

While the initial action against H and W was pending, H and W brought a separate suit against the government in 
the same district court claiming that they had been denied their statutory right to a collection due process (CDP) 
hearing. The district court consolidated the two actions. As to the CDP action, the district court held that the IRS had 
sent proper notice, and in January 2006 the district court granted the IRS's motion for summary judgment on H and 
W's notice claim and dismissed the action. H and W appealed, but did not assert any error in the district court's 
innocent spouse ruling. In April 2007, the First Circuit affirmed the judgment of the district court as to the CDP 
claim (see Haag v. U.S., 485 F.3d 1 ( 1st Cir. 2007 )) .  

Between the time of the district court's 2006 ruling and the First Circuit's ruling in 2007, H and W filed another suit 
against the government, which argued that the government failed to properly notify their attorney of tax liens against 
them. This suit was eventually dismissed in district court. W, on her own, then sued the government claiming that 
the IRS failed to consider a request for innocent spouse relief that was raised at a substitute CDP hearing in 2005. 
The district court also dismissed this suit. H and W appealed the district court's dismissal of both cases to the First 
Circuit, which affirmed the district court (see Haag v. U.S., 589 F.3d 43 (1st Cir. 2009)).  

W then filed an action in the Tax Court to again assert her request for §6015(f) relief with the Commissioner of 
Internal Revenue relying on Lantz v. Comr., 132 T.C. 131 ( 2009 ), rev'd, 607 F.3d 479 ( 7th Cir. 2010 ) , in July 
2009, which the Commissioner denied in the following year on res judicata grounds. In Lantz, the Tax Court 
invalidated the Treasury's regulation imposing a two-year statute of limitations on §6015(f) requests for innocent 
spouse relief as an improper interpretation of the statute. W appealed the Tax Court's decision and the First Circuit 
held that the Tax Court correctly concluded that W was not entitled to innocent spouse relief as she had litigated the 
issue in three lawsuits and the issue was resolved against her in the first suit ( Haag v. Shulman, 683 F.3d 26 ( 1st 
Cir. 2012 )) ( 31 TMWR 947, 7/9/12). The First Circuit also agreed with the government that W was not entitled to 
innocent spouse relief under Notice 2011-70 , 2011-32 I.R.B. 135. Notice 2011-70 explains that the IRS will not 



take further collection action against a taxpayer if the IRS has “stipulated in the court proceeding that the 
individual's request for equitable relief would have been granted had the request been timely.” The First Circuit held 
that the IRS never stipulated that §6015(f)‘s two-year deadline constituted the only obstacle to W's claim being 
successful.  

W filed a new action in district court under Rule 60(d)(1) of the Federal Rules of Civil Procedure, which allows a 
court to “entertain an independent action to relieve a party from a judgment.” W requested relief from the original 
2004 district court decision holding that she was not entitled to innocent spouse relief. The government filed a 
motion to dismiss. W also argued that the First Circuit erroneously limited its discussion of Notice 2011-70 to W's 
claims that were adjudicated and rendered final prior to the date that the notice was issued. However, W argued that 
her request for innocent spouse relief was still in litigation because of a separate underlying action that had not been 
adjudicated and resolved, when the IRS issued Notice 2011-70 on July 25, 2011.  

Holding: The District Court for the District of Massachusetts held that W erroneously relied on the application of 
Notice 2011-70 as the sole basis of her claim. The court explained that W's claim for innocent spouse relief was 
rejected in the 2004 district court case and therefore, the claim was rendered final before July 25, 2011. The court 
also stated that W's complaint did not present sufficient facts to state a claim for relief and therefore, must be 
dismissed pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.  

 

80.  BNA TM Weekly Report,SEC. 6321—LIENS FOR TAXES IRS May Attach Lien to 
Half-Interest in Property,(Aug. 20, 2012)  

U.S. v. Porath , No. 11-1428 ( 6th Cir. 8/6/12 ) (unpub. opin.): IRS entitled to attach federal tax lien to individual's 
one-half interest in property in order to satisfy tax obligations where taxpayer did not properly transfer the property 
interest prior to IRS lien.  

Facts: Husband (H) and Wife (W) have been married since 1942 and lived in the same house for more than 40 
years. H left his employer to go into the computer business in the late 1980s. H said he would sell his half of the 
house to W in exchange for money needed for the business. In 1987, H and W made an agreement purporting to 
transfer the property from H to W but that was not actually recorded until 1991 (the deed). The computer company 
dissolved in 1989. The company failed to remit to the IRS taxes withheld from employee wages in 1988 and 1989. 
A §6672 trust fund recovery penalty was made against H. A certified public accountant filed a protest on behalf of 
H. A judgment was made against H in 1994, and a notice of federal tax lien was recorded in 1995. The notice was 
refiled in 2001. In 2004, a notice was recorded against W as a nominee or transferee of H. The IRS filed a complaint 
seeking to foreclose the tax lien. W alleged that the tax liens were invalid as H possessed no legal or equitable 
ownership in the property because H transferred his interest in the property to W prior to the lien being filed. The 
federal district court entered judgment in favor of the IRS, holding that the federal tax lien attached to the home 
because the 1991 transfer was a fraudulent conveyance made with the intent to hinder the collection of tax, violating 
state law. H and W appealed. The court also held that the letter attempting to transfer the property did not operate to 
affect an immediate transfer of the property. The letter gave W permission to transfer the property but did not 
actually transfer a present interest in the property, the court noted.  

Holding: The Sixth Circuit affirmed the district court's holding, stating that the district court did not err in finding 
that H and W's justification for their decision to transfer one half of the interest in the home was unconvincing. 
Under state law, to effectively transfer title, a deed must demonstrate intent to make a present conveyance of title, 
the court stated. The court explained that the 1987 agreement did not satisfy the present intent requirement under 
state law where the agreement used the words, “whenever you desire” to explain the transfer. The court stated that 
the terms did not indicate that H intended to presently and unconditionally convey his interest in the property. The 
court did find that the 1991 deed satisfied the requirements under state law. However, the timing of the decision and 
H's knowledge of the IRS's trust fund investigation and the company's tax liability was sufficient evidence to find 
that the transfer was to place the property out of reach of creditors, the court explained. The court concluded that the 
conveyance was fraudulent and therefore, the federal tax lien could attach to H's interest in the home 



 

81. BNA TM Weekly Report,SEC. 6512—LIMITATIONS IN CASE OF PETITION TO 
TAX COURT Dismissal of Tax Dispute for Lack of Jurisdiction Affirmed Where Petitions 
Pending in Tax Court,(Aug. 20, 2012)  

BNA Snapshot  

Smith v. U.S. , No. 2012-5074 ( Fed. Cir. 8/10/12 ) (unpub. opin.)  

Key Holding: Dismissal of tax dispute for lack of jurisdiction is dismissed.  

Key Takeaway: Attorney who has long-standing tax dispute with IRS has been sanctioned for prior appeals but 
continues to litigate dispute.  

Smith v. U.S. , No. 2012-5074 ( Fed. Cir. 8/10/12 ) (unpub. opin.): Court of Federal Claim's dismissal of long-
standing tax dispute between attorney and IRS for lack of subject matter jurisdiction affirmed; lower court correctly 
held §6512(a) precluded it from exercising jurisdiction because attorney had previously filed Tax Court petitions 
seeking redetermination of same liabilities.  

 

82. BNA TM Weekly Report,SEC. 7403—ACTION TO ENFORCE LIEN OR TO 
SUBJECT PROPERTY TO PAYMENT OF TAX Failure to Seek Stay in Foreclosure Does 
Not Moot Appeal,(Aug. 20, 2012)  

U.S. v. Zimmerman , No. 11-4604 ( 3d Cir. 8/13/12 ) (unpub. opin.): Unsuccessful appeal by taxpayers seeking relief 
after foreclosure and sale of property without seeking stay was not moot, even though other circuits held that failing 
to seek stay rendered such appeal moot.  

Facts: The IRS brought suit to reduce to judgment federal income tax assessments against Taxpayers. The IRS also 
sought to set aside the transfer of property to a family trust and to foreclose the tax liens against the property. 
Taxpayers appeared and answered the complaint and after litigating for almost a year, Taxpayers terminated their 
counsel and refused to cooperate with the litigation any further. The district court ultimately entered a default 
judgment against Taxpayers and entered a judgment that ordered the judicial sale of the property and provided for 
distribution of the proceeds. Taxpayers did not appeal.  

Two days after the property auction, Taxpayers filed a motion under Rule 60(b) of the Federal Rules of Civil 
Procedure, which allows a court to relieve a party from a final judgment if the “judgment is void.” The district court 
denied the motion and Taxpayers timely appealed the denial of the Rule 60(b) motion, but did not seek any stay 
pending appeal. The proceeds from the foreclosure sale were deposited and the IRS moved to confirm the sale and 
distribute the proceeds. Taxpayers opposed the confirmation motion, but the district court ordered the sale 
confirmed. Taxpayers filed an amended notice of appeal to include the confirmation order, but again did not seek a 
stay. The IRS argued that the appeal was moot, because Taxpayers had not sought a stay of the foreclosure, the 
property had been sold, and cited several circuits' decisions that had held such an appeal was moot.  

Holding: The Third Circuit held that the foreclosure and sale of property where Taxpayers did not seek or obtain a 
stay did not render an appeal moot. The court discussed New Rock Asset Partners, L.P. v. Preferred Entity 
Advancements, Inc., 101 F.3d 1492 ( 3d Cir. 1996 ) , where it stated that it had never addressed the issue of whether 
foreclosure and sale would render an appeal moot. However, the Third Circuit, in New Rock, explained that “[i]t is 
possible that we might come to that conclusion in an appropriate case after examining the full effects on the dispute 
of such a foreclosure and sale. But, before so concluding, our precedents require that we first determine if there is 



still the possibility of granting any effective relief.” The court ultimately concluded that applying the effective relief 
test, it had “little difficulty finding [that] appeal justiciable,” explaining that “[i]f the district court lacked subject 
matter jurisdiction and its order were void ab initio,” then the appellant could seek a variety of relief, including by 
attempting to recover damages for the seizure of the property. The court noted that the same was true for Taxpayers. 
Taxpayers could seek relief in the form of compensation for one of Taxpayers' alleged ownership interest in the 
property that was not rendered moot by the sale, the court added.  

The court then looked at Taxpayers' claim that the IRS failed to provide evidence that it satisfied two requirements 
of the Internal Revenue Code, which Taxpayers characterized as jurisdictional. The court determined that Taxpayers 
failed to identify any jurisdictional error that would render the judgment void. Taxpayers' final argument, that one of 
the taxpayers was entitled to compensation in the property as the non-delinquent spouse, failed because the 
argument was not asserted at the appropriate time, the court noted.  

 

83. BNA TM Weekly Report,SEC. 6621—DETERMINATION OF RATE OF INTEREST 
Ruling Issued Providing Interest Rates for Calendar Quarter,(Aug. 27, 2012)  

Rev. Rul. 2012-23, 2012-39 I.R.B. __ (9/24/12): IRS announced that interest rates for the calendar quarter 
beginning October 1, 2012, will be 3% for overpayments (2% in the case of a corporation); 3% for underpayments; 
and 5% for large corporate underpayments. The overpayment rate for the portion of a corporate overpayment 
exceeding $10,000 will be 0.5%.  

Discussion: Under the Code, the rate of interest is determined on a quarterly basis. For taxpayers other than 
corporations, the overpayment and underpayment rate is the federal short-term rate plus 3 percentage points. 
Generally, in the case of a corporation, the underpayment rate is the federal short-term rate plus 3 percentage points 
and the overpayment rate is the federal short-term rate plus 2 percentage points. The rate for large corporate 
underpayments is the federal short-term rate plus 5 percentage points. The rate on the portion of a corporate 
overpayment of tax exceeding $10,000 for a taxable period is the federal short-term rate plus one-half (0.5) of a 
percentage point.  

 

84. BNA TM Weekly Report,SEC. 6224—PARTICIPATION IN ADMINISTRATIVE 
PROCEEDINGS; WAIVERS; AGREEMENTS Fifth Circuit Denies Claim for Consistent 
Treatment, Affirms Dismissal of Tax Refund,(Aug. 27, 2012)  

BNA Snapshot  

Rigas v. U.S. , No. 11-20360 ( 5th Cir. 8/21/12 ) (unpub. opin.)  

Key Holding: Government entitled to summary judgment in tax refund suit where couple claimed entitlement to 
consistent treatment.  

Key Takeaway: Court of appeals said government's refund payments to other partners does not constitute 
settlement agreement.  

Rigas v. U.S. , No. 11-20360 ( 5th Cir. 8/21/12 ) (unpub. opin.): Refund claim filed by taxpayers who contended that 
$4 million in income they received from partnership was actually capital in nature and was not ordinary income 
dismissed.  



Facts: LLC and LP executed an agreement that defined their relationship. LLC purchased a portfolio of oil and gas 
assets and LP was to provide servicing, management, administration, and disposition services with respect to the 
assets. In 2004, the assets were sold for $288 million and LLC's gain was approximately $110 million. LP received a 
performance fee of $20 million. LP reported the performance fee as ordinary income and one partner in LP (T) 
reported his share of $4 million on his tax return as ordinary income. LP filed an amended return that changed the 
characterization of the performance fee from ordinary income to capital gain. T then filed an amended tax return in 
which he requested a refund of $857,682. T explained that he received an amended form from LP that changed the 
characterization of the income. T filed another amended tax return. The IRS selected T's return for examination and 
the IRS agent conducting the investigation found that other claims from the same partnership had already been paid 
refunds. T filed suit seeking a refund.  

The district court granted the IRS's motion for summary judgment and held that, after considering all of the factors 
indicative of the entities' intent to form a partnership, the IRS had established by a preponderance of the evidence 
that a partnership relationship did not exist between LP and LLC, and therefore, the LLC payment was 
compensation for service provided by LP. The court stated that many more aspects of the relationship indicate that it 
was one of the services provided in exchange for a fee based on a percentage of profits, rather than a partnership 
involving a profits interest. T appealed and the IRS argued that the district court lacked jurisdiction to hear T's 
claims.  

Holding: The Fifth Circuit, in a per curiam decision, affirmed the district court's dismissal of the suit, explaining 
that the district court only had jurisdiction to hear T's claim that the IRS's payment of refunds to T's fellow partners 
constituted a settlement to which they were entitled and with respect to this claim, the IRS was entitled to summary 
judgment. The court added that although jurisdiction existed to consider the claim, it had to fail because “[a]s a 
matter of law, the Government's payment of refunds to the other [LP] partners does not constitute a settlement 
agreement as that term is used” in §6224(c).  

The court explained that §6224 is entitled participation in administrative proceedings, waivers, and agreements, and 
that when the section is taken as a whole, the settlement agreements referenced in subsection (c) are made with 
individual partners after an administrative proceeding is started to resolve partnership-level items. The court 
explained that there was no partnership-level administrative proceeding in this case. The court concluded that “more 
importantly, paying the refund claims of the other [LP] partners did not resolve any dispute such that it could be 
considered a settlement.”  

 

85. BNA TM Weekly Report,SEC. 6331—LEVY AND DISTRAINT Bank Liable for Tax 
Levy on Sports Car Sold to Lower Taxpayer's $3M Tax Liability,(Sep. 3, 2012)  

U.S. v. Boardwalk Motor Sports Ltd. , No. 11-40871 ( 5th Cir. 8/24/12 ): After sale of 2005 Ferrari to help pay 
taxpayer's $3 million tax liability, bank liable for failure to honor tax levy.  

Facts: In 2002 and 2003, the IRS assessed Taxpayer's (T) outstanding federal income tax liabilities for 2000 through 
2002. The IRS filed notices of federal tax liens, listing total liabilities over $3 million. In 2005, T obtained a 
$200,000 line of credit from Bank (B), which took possession of the title to his 2005 Ferrari to secure its lien. B was 
aware of the tax lien. In 2007, T agreed to sell his 2005 Ferrari as part of paying off his tax liabilities. T and the IRS 
agreed that corporation (C) would sell the car. The IRS called B to discuss the liens, but did they did not reach an 
agreement. The IRS served a notice of levy on C, and the IRS told C that the proceeds were to be delivered to the 
IRS.  

C sold the Ferrari for $210,454 and attempted to contact the IRS, but could not reach the IRS agent on the case. C 
sent B a check for $194,982 to pay off B's lien and obtain title. C kept a commission and sent the rest to the IRS. 
The IRS learned of the sale and served a final demand for payment on C. The IRS served a notice of levy on B and a 
final demand for payment. The IRS sued B and C for failure to honor a federal tax levy and for tortious conversion.  



The district court held that the IRS had perfected its interest in the car and that its lien was superior to B's. The court 
also held that applying the proceeds to T's debt was conversion, but because B had applied the proceeds before 
receiving the IRS's levy, the court found B not liable for failure to honor a levy, given that it no longer possessed the 
proceeds. The court awarded prejudgment and post-judgment interest against C from August 7, 2007, and against B 
from August 17, 2007, the dates on which each received the proceeds from the sale. After B and C's motion for a 
new trial was denied, they appealed.  

Holding: The Fifth Circuit held that the IRS's conversion claim could not succeed and because a levy could claim 
possession of any property subject to a tax lien, and the proceeds, having not been truly dissipated, were still subject 
to the lien, the levy against B was effective. The court first examined state law to conclude that the IRS's interest in 
the Ferrari and the proceeds from its sale were limited to a tax lien. The court concluded that no immediate right to 
possession existed at the time of the alleged conversion and therefore, the IRS's conversion claim could not succeed.  

The court then explained that it is well established that a tax lien attaches to a piece of property and anything that is 
substituted for it. Additionally, the IRS can follow the proceeds where they may be distinctly traced. Therefore, the 
court stated, once the car was sold, the lien attached to the proceeds of the sale, enabling them to be levied. B kept 
the money but argued that the proceeds could not be recognized as an identifiable fund. The court concluded that the 
proceeds are still in B's possession, whether it want to think of them that way or not, and because the proceeds can 
be traced, the lien still attaches to them. Therefore, the court continued, B should be found liable for failing to honor 
the levy.  

 

 

86. BNA TM Weekly Report,SEC. 7121—CLOSING AGREEMENTS Oil Company Not 
Entitled to Alaskan Pipeline Tax Claims,(Sep. 3, 2012)  

BNA Snapshot  

U.S. v. ConocoPhillips Co. , No. 4:11-cv-00071-JHP-TLW ( N.D. Okla. 8/23/12 )  

Key Holding: Oil company is not entitled to tax refunds based on basis-increase claims.  

Key Takeaway: Court uses 1988 agreement to resolve dispute regarding deductibility of costs involving Alaskan 
pipeline.  

U.S. v. ConocoPhillips Co. , No. 4:11-cv-00071-JHP-TLW ( N.D. Okla. 8/23/12 ): Corporation is not entitled to 
contested refunds claimed on 2000 and 2001 amended tax returns where it failed to prove entitlement to increased 
basis on costs associated with pipeline repairs.  

Facts: The Trans-Alaska Pipeline System (TAPS) is an 800-mile pipeline from the North Slope of Alaska to the port 
of Valdez. Joint undivided interests in TAPS were owned by subsidiaries of major oil companies, including 
subsidiary P. Because the path of TAPS crosses land owned by the federal and state governments, the TAPS owners 
entered rights-of-way agreements with the United States and the state of Alaska in 1974. The TAPS owners agreed 
to dismantle and remove TAPS when TAPS ceased operations. The costs for the operation are the DR&R costs 
(Dismantling, Removal, and Restoration costs).  

A dispute arose between the IRS and the TAPS owners regarding the DR&R costs. The dispute regarded the 
deductibility of DR&R costs in advance of actual performance of the work based on an all-events test. In 1984, 
Congress amended the Code to explicitly provide that the all-events test is not met until “economic performance” 
occurs. However, the amendment was not retroactive. In 1988, the IRS and the TAPS owners executed a closing 
agreement under §7121 allowing the TAPS owners to deduct portions based on an amortized schedule. A number of 



the TAPS owners merged, which changed the ownership amounts. However, P remained the only entity specifically 
referred to in the closing agreement as a “successor in interest.”  

In 2008, P filed an amended return for 2000 claiming an increase in its tax basis in TAPS by the amount of the 
DR&R-related deduction it concluded another owner had previously been entitled to take under the closing 
agreement. P then sought to depreciate or amortize the increased basis over a 15-year period. P received a refund of 
approximately $2.3 million. The IRS later determined that P was not entitled to the bulk of the refund. P also filed 
an amended 2001 tax return also making a basis-increase claim and its refund claim sought addition “going-forward 
deductions” under the closing agreement, but the IRS did not act on the claim.  

The IRS filed a timely complaint under §7805(b) seeking to recover the erroneous refund. P filed a counterclaim 
under §7422 for a refund of overpaid tax for 2001 and possibly 2000.  

Holding: The District Court for the Northern District of Oklahoma held that P is not entitled to the refunds claimed 
on its 2000 and 2001 amended tax returns. The court examined the closing agreement between the IRS and the 
TAPS owners and held that based on language in the agreement, P was not entitled to increase the basis of TAPS 
interests acquired in 2000 and 2001 to include an advance DR&R deduction and therefore P was not entitled to a 
refund it received from the IRS. The court stated that “nowhere in the language of that agreement is there a reference 
to an increase in tax basis as an allowed advance DR&R tax benefit.” The court explained that the language of the 
agreement was unambiguous and supported the IRS's view. Provisions in the agreement, paired with §461(h), 
support the finding that P is not entitled to increase the tax basis of the TAPS interests acquired in 2000 and 2001, 
the court noted. Therefore, the court concluded, P was not entitled to the refund it received from the IRS as to the 
2000 tax year related to its basis increase claim. The going-forward claim as to the 2001 tax year was also not 
allowed as P did not sustain its burden of showing a successor in interest stake, the court added.  

 

87. BNA TM Weekly Report,SEC. 6511—LIMITATIONS ON CREDIT OR REFUND 
Claim for Credit of Overpayment Is Time Barred,(Sep. 3, 2012)  

Reynoso v. U.S. , No. 11-15181 ( 9th Cir. 8/28/12 ): Because taxpayer's claim for credit of overpayment is limited to 
amount of overpayment made within applicable look-back period, claim of $117,527 overpayment of 1999 taxes 
was time barred.  

Facts: Taxpayer (T) did not file tax returns for 1999, 2000, or 2001. However, T did make tax payments for each of 
those years. In 1999 and in 2000, T made payments totaling $275,000 toward in 1999 tax liability. In 2001, T paid 
$200,000 toward his 2000 tax liability. In 2002, T paid $200,000 toward his 2001 tax liability. As a result of 
criminal proceedings against T for not filing tax returns, the IRS designated $585,329 of T's funds it was holding as 
a cash bond to offset T's anticipated tax liability for 1999, 2000, and 2001. The IRS applied amounts towards the tax 
liabilities and transferred the remaining $179,227 to an excess collection account.  

In 2007 and 2008, T filed his tax returns for 1999, 2000, and 2001. Based on his tax liabilities, 1999 was the only 
year that his initial payments exceeded his tax liability by $117,527. T claimed a credit for the 1999 overpayment in 
his 1999 tax return filed on December 5, 2007. The IRS, however, applied the $117,527 to T's 2000 tax year, as 
requested in T's tax return. An IRS agent later stated that the IRS mistakenly applied the overpayment to the 2000 
tax account. T sent a letter requesting a refund for the overpayments caused by the application of the cash bond to 
the 1999, 2000, and 2001 tax years and for the unapplied cash bond amount. T also claimed a refund for the 
$117,527 amount that was credited to his 2000 taxes as an overpayment.  

T filed suit in district court to recover the overpayments. The district court held that T was entitled to some of the 
overpayments, but not the $117,527 as it was time barred because it related to payments made before the look-back 
period under §6511(b)(2)(A). T appealed.  



Holding: The Ninth Circuit held that because T's $117,527 overpayment is deemed paid in 2000, his claim for credit 
in his 1999 tax return filed on December 5, 2007, falls outside of the look-back period in §6511(b)(2)(A), and 
therefore, his claim for credit is time barred. The court explained that T's claim for credit of his $117,527 
overpayment and the subsequent claim for refund for the same amount complied with §6511(a), which only requires 
that a claim for a credit or refund of an overpayment must be filed within three years from the time the return was 
filed. However, under §6511(b)(2)(A), a claim for credit for an overpayment of tax may not be asserted for an 
overpayment that was paid more than three years prior to the claim. Therefore, the court stated, T's 1999 tax return 
filed in 2007 constituted his claim for credit of the overpayment, and the overpayment must have been paid by 
August 5, 2004. Instead, T's payments leading to the $117,527 overpayment were deemed paid on April 15, 2000, 
over four years before the outer limit of §6511(b)(2)(A)‘s look-back provision, the court concluded.  

 

88. BNA TM Weekly Report,MISCELLANEOUS—FIFTH AMENDMENT PRIVILEGE 
Fifth Amendment Does Not Apply To Offshore Banking Records,(Sep. 3, 2012)  

BNA Snapshot  

In re Special Feburary 2011-1 Grand Jury Subpoena Dated September 12, 2011 , No. 11-3799 ( 7th Cir. 8/27/12 )  

Key Holding: Fifth Amendment privilege does not apply to records kept pursuant to Bank Secrecy Act.  

Key Takeaway: Required Records Doctrine overcomes Fifth Amendment when grand jury seeks bank records.  

In re Special Feburary 2011-1 Grand Jury Subpoena Dated September 12, 2011 , No. 11-3799 ( 7th Cir. 8/27/12 ): 
Fifth Amendment privilege does not apply to records that fall under Required Records Doctrine; taxpayer who is 
subject of grand jury investigation into use of offshore bank accounts cannot invoke privilege to resist compliance 
with subpoena seeking records kept pursuant to Bank Secrecy Act.  

Facts: Target Witness (TW) learned that the IRS opened an investigation on him to determine whether he had used 
secret offshore bank accounts to evade federal income tax. Two year into the investigation, a grand jury issued TW a 
subpoena requiring that he produce records kept pursuant to the Bank Secrecy Act of 1970, regarding his possible 
use of secret offshore bank accounts to avoid U.S. taxes. TW filed a motion to quash the subpoena on the grounds 
that producing the demanded records would violate his Fifth Amendment privilege against self-incrimination. The 
government argued that the Required Records Doctrine overrode TW's Fifth Amendment privilege. The District 
Court for the Northern District of Illinois quashed the subpoena, agreeing with TW that the act of producing the 
records was testimonial and could result in TW incriminating himself. The government appealed.  

Holding: The Seventh Circuit reversed the district court and held that because the Required Records Doctrine is 
applicable, and the records sought fall within the doctrine, TW must comply with the subpoena. The court addressed 
the Required Records Doctrine issue by noting that the Supreme Court articulated three principles in Grosso v. U.S., 
390 U.S. 62 ( 1968 ) , that define the Required Records Doctrine: (1) the purposes of the United States inquiry must 
be essentially regulatory; (2) information is to be obtained by requiring the preservation of records of a kind which 
the regulated party has customarily kept; and (3) the records themselves must have assumed public aspects which 
render them at least analogous to public document. The court explained that when these requirements are met, the 
Fifth Amendment cannot be invoked to resist a subpoena. The court stated that the rationale for the Required 
Records Doctrine is that the government “should have the means, over an assertion of the Fifth Amendment 
Privilege, to inspect the records it requires an individual to keep as a condition of voluntarily participating in that 
regulated activity.”  

The court cited the Ninth Circuit's holding in In re M.H., 648 F.3d 1067 ( 9th Cir. 2011 ) , that the Bank Secrecy Act 
meets the Required Records Doctrine because the statute is essentially regulatory, the information required by the 
Bank Secrecy Act is basic account information that bank customers would customarily keep, and the statute requires 



the information to be produced upon the government's request. The Seventh Circuit rejected TW's argument that the 
Required Records Doctrine is a threshold inquiry to determine if the Fifth Amendment privilege attaches, and not a 
standalone exception to the privilege, concluding that as long as the requirements of the Required Records Doctrine 
are met the documents must be produced.  

 

89. BNA TM Weekly Report,26 C.F.R. §601.601—RULES AND REGULATIONS IRS 
Ceases Letter-Forwarding Services For Entities That Control Taxpayer Assets,(Sep. 10, 
2012)  

Rev. Proc. 2012-35 , 2012-37 I.R.B. 341: IRS will no longer forward letters on behalf of individual, company, or 
organization that controls assets that may be due taxpayer, sponsors of qualified retirement plans or qualified 
termination administrators of abandoned plans who are attempting to locate missing plan participants.  

Discussion: In Rev. Proc. 94-22, 1994-9 I.R.B. 48, the IRS permitted individuals, companies, and organizations 
controlling taxpayer assets to make a written request to the IRS to its letter-forwarding program. The program was 
open to plan administrators, qualified retirement plan sponsors, or qualified termination administrators of abandoned 
plans attempting to locate missing plan participants. The IRS's Policy Statement P-1-187 made letter-forwarding 
available to a private individual or governmental agency if the action was for a humane purpose and there is no other 
way to relay the information to the individual, the IRS noted.  

The IRS explained that since the release of Rev. Proc. 94-22, several alternative missing person locator resources, 
including the internet, have become available. As a consequence, the IRS stated, the IRS will no longer consider 
locating a missing taxpayer who may be entitled to a retirement plan payment or other financial benefit from an 
individual, company or organization to be a “humane purpose” for which it will provide letter-forwarding services. 
The IRS added that it will limit its letter-forwarding services to specified “humane” purposes such as notifying a 
person of a serious illness, imminent death or death of a close relative, or locating a missing relative to convey an 
urgent or compelling message. Letter-forwarding requests that merely concern a financial benefit will be denied, the 
IRS added.  

Rev. Proc. 2012-35 modifies and supersedes Rev. Proc. 94-22 and applies to requests postmarked on or after August 
31, 2012. The request for letter forwarding must be in writing, briefly explain the requester's need for the service, 
and include the social security number for the person being sought and a copy of the letter to be forwarded, the IRS 
stated. The IRS will not tell the requester the results of its efforts, and undeliverable letters will be destroyed.  

 

90. BNA TM Weekly Report,SEC. 6511—LIMITATIONS ON CREDIT OR REFUND 
Failure to Bring Doctor's Note Does Not Suspend Limitations Period,(Sep. 10, 2012)  

BNA Snapshot  

Abston v. Comr. , No. 11-3689 ( 8th Cir. 8/31/12 )  

Key Holding: Failure to get doctor's note means taxpayer does not get statutory exception to suspend three-year 
limitations period.  

Key Takeaway: Taxpayer was explicitly warned by IRS to submit physician statement, and although she submitted 
an affidavit and 137 pages of medical records chronicling her medical conditions, she loses her suit.  



Abston v. Comr. , No. 11-3689 ( 8th Cir. 8/31/12 ): Claim for refund was barred by three-year limitations period of 
§6511(b)(2)(A) and limitations period was not suspended by claim of “financial disability.”  

Facts: Taxpayer (T) did not file a return and claim a $2,859 refund for her 2002 federal income tax return until 
February 2007, after she had resolved her student loan obligations. The IRS denied the claim because the tax return 
must be filed within three years of its due date. T was advised that she could appeal the decision and that exceptions 
extending the time to file refund claims include “financial disability.” T met with an Appeals Officer but did not 
bring any evidence of financial disability. T timely filed a tax refund action in district court arguing that the 
limitation period was suspended as a result of her financial disability. The district court granted the IRS summary 
judgment, holding that T “has not proffered the necessary evidence to permit consideration of whether the 
limitations period” was suspended by §6511(h). T appealed asserting that the district court erred in holding that her 
failure to submit a physician's statement as required by Rev. Proc. 99-21, 1999-1 C.B. 960, was fatal to her claim of 
financial disability.  

Holding: The Eighth Circuit affirmed the district court's finding that T's failure to file a physician's statement was 
fatal to her claim of financial disability. The court explained that because T failed to submit a physician's statement 
altogether, she did not provide the IRS with probative evidence of financial disability, and therefore her claim was 
properly denied as time barred by §6511(b)(2)(A). A unanimous Supreme Court held in U.S. v. Brockamp, 519 U.S. 
347 ( 1997 ) , that courts may not use nonstatutory equitable reasons to toll the time limitations in §6511, the court 
stated. In 1998, Congress enacted a statutory exception to the time limitations in §§6511(a)- (c) applicable to any 
period in which an individual taxpayer is “financially disabled.” In 1999, the court noted, the IRS issued Rev. Proc. 
99-21, which listed the requirements to prove “a medically determinable physical or mental impairment.” One 
requirement is that a statement from a physician needs to be submitted with a claim for credit or refund of tax to 
claim a financial disability for purposes of §6511(h), the court stated. T failed to comply with the revenue procedure 
when she did not submit a physician statement with her initial refund claim or during her administrative appeal of 
the claim denial, despite “explicit warnings by the IRS of the need to do so.”  

The court also noted that “[a]lthough no circuit court has considered this issue, numerous district courts have 
dismissed taxpayer refund suits as time-barred by §6511 because the taxpayer's claim of financial disability was not 
supported by a physician's statement complying with Revenue Procedure 99-21.” The court rejected T's arguments 
that the district court should have made an independent determination that she was financially disabled after she 
submitted an affidavit and 137 pages of medical records. First, the court stated that T's contention was contrary to 
the plain meaning of the statute. Second, the court added, the independent determination would be the kind of 
nonstatutory tolling the Supreme Court barred in Brockamp. Third, although T complained that the revenue 
procedure was adopted without the benefit of notice and comment rulemaking, she cited no authority suggesting that 
the IRS was not authorized to address that issue of tax practice and procedure, the court concluded.  

 

 

 

 

 

 

 

 



91. BNA TM Weekly Report,SEC. 842—FOREIGN COMPANIES CARRYING ON 
INSURANCE BUSINESS Annual Percentages Set for Foreign Insurance Companies 
Carrying on U.S. Business,(Sep. 10, 2012)  

Rev. Proc. 2012-40, 2012-40 I.R.B. __ (10/1/12): Domestic asset/liability percentages and investment yields 
provided for foreign insurance companies engaged in U.S. business to compute their minimum effectively connected 
net investment income under §842(b).  

Discussion: Effective for the first taxable year beginning after December 31, 2010, the IRS has determined that the 
domestic asset/liability percentages are 166.1% for foreign life insurance companies and 189.6% for foreign 
property and liability insurance companies, and that the domestic investment yields are 3.2% for foreign life 
insurance companies and 3.2% for foreign property and liability insurance companies. The IRS stated that a foreign 
insurance company must compute its estimated tax payments for its investment income for such taxable years by 
using the greater of its actual effectively connected net investment income or its minimum net investment income 
using these percentages, except that such company may continue to use the prior year's percentages, as published in 
Rev. Proc. 2011-45, 2011-39 I.R.B. 449, if the due date of an installment is less that 20 days after Rev. Proc. 2012-
40 is published in the Internal Revenue Bulletin (scheduled to be October 1, 2012).  

 

92. BNA TM Weekly Report,31 C.F.R.—PRACTICE BEFORE THE IRS IRS Issues 
Proposed Regulations on Standards Governing Written Advice,(Sep. 17, 2012)  

REG-138367-06 , 77 Fed. Reg. __ (9/17/12): Proposed rules issued on standards governing written advice under 
Circular 230. 

Discussion: The IRS has issued proposed regulations that would modify the standards governing written advice and 
update certain other provisions as appropriate. The IRS stated that it has consistently maintained that tax 
practitioners must meet minimum standards of conduct with respect to written tax advice, and that those who do not 
should be subject to disciplinary action, including suspension or disbarment. The proposed regulations address 
issues relating to tax opinions and written tax advice and are promulgated in accordance with those principles.  

Among the proposed amendments regarding rules governing written advice, the IRS stated, the proposed rules 
would: (1) eliminate the covered opinion rules in Circular 230 §10.35; (2) revise the requirements for written advice; 
and (3) withdraw the proposed amendments to §10.39 governing requirements for state or local bond opinions, and 
remove the definition of, and exclusion for, state or local bond opinions from the definition of covered opinions in 
§10.35. The IRS explained that the proposed rules would also amend the procedures designed to ensure compliance; 
clarify that a practitioner must possess the necessary knowledge, skill, thoroughness, and preparation necessary for 
the matter for which the practitioner is engaged; provide that a practitioner may not endorse or otherwise negotiate 
any check (including directing or accepting payment by any means, electronic or otherwise, into an account owned 
or controlled by the practitioner or any firm or other entity with whom the practitioner is associated) issued to a 
client by the government in respect of a federal tax liability; expedite the suspension procedures; and revise current 
§10.1 to clarify that the Office of Professional Responsibility has exclusive responsibility for matters related to 
practitioner discipline, including disciplinary proceedings and sanctions.  

In addition, the proposed regulations withdraws the notice of proposed rulemaking published on December 20, 
2004, (see REG-159824-04 , 69 Fed. Reg. 75887 ) setting forth standards for state or local bond opinions, stated the 
IRS.  

The IRS noted that the regulations would be applicable on the date that final regulations are published in the Federal 
Register. 

 



93. BNA TM Weekly Report,MISCELLANEOUS—COLLATERAL ESTOPPEL Earlier 
Guilty Plea for Tax Evasion Precludes $250M Civil Challenge,(Sep. 17, 2012)  

BNA Snapshot  

Anderson v. Comr. , No. 11-1704 ( 3d Cir. 9/7/12 )  

Key Holding: Collateral estoppel precludes civil challenge to tax deficiencies and penalties.  

Key Takeaway: In possibly the largest tax evasion case ever, individual's previous guilty plea to criminal charges 
precludes him from contesting civil fraud proceedings.  

Anderson v. Comr. , No. 11-1704 ( 3d Cir. 9/7/12 ): Taxpayer may not contest civil fraud proceedings charging that 
income received from controlled foreign corporation he controlled was taxable to him based on his tax evasion 
conviction for about $250 million in deficiencies and penalties in those years.  

Facts: Taxpayer (T) was charged in 2005 with federal tax evasion, with the Justice Department and the IRS alleging 
that the indictment was the largest lodged against an individual in history. Pursuant to an agreement, T pleaded 
guilty to tax evasion charges for 1998 and 1999, while the charges for 1995, 1996, and 1997 were dismissed. T was 
sentenced to 108 months imprisonment. In July 2007, the IRS issued a notice to T determining civil tax deficiencies 
and fraud penalties for tax years 1995 through 1999. In November 2008, the D.C. Circuit affirmed T's criminal 
conviction and held that T could be held accountable for the more than $200 million in restitution that he owes to the 
IRS.  

While in prison, T filed a petition with the Tax Court to redetermine the deficiencies. The Tax Court granted partial 
summary to the IRS, holding that under the doctrine of collateral estoppel, T's criminal conviction for tax evasion 
precluded him from contesting that he fraudulently underpaid his income taxes for 1998 and 1999. Though the Tax 
Court's holding established that T had fraudulently underpaid his income taxes for 1998 and 1999, it left open the 
issue of the amounts of the deficiencies and penalties for those years. Based on the Tax Court's decision, the IRS 
filed a motion to sever the tax years 1995, 1996, and 1997 from the case, stating that it decided to concede all tax 
and penalty issues for those years because most of the deficiency and penalties stemmed from 1998 and 1999. T 
then filed a summary judgment motion arguing that, notwithstanding the Tax Court's earlier holding, the IRS's 
subsequent concession established that certain income items were not taxable to him in 1998 and 1999. The Tax 
Court denied T's motion. T appealed.  

Holding: The Third Circuit held that T could not contest the civil fraud proceedings charging that income received 
was taxable to him in 1998 and 1999 based on his tax evasion conviction for about $250 million in deficiencies and 
penalties in those years. The court stated that the doctrine of collateral estoppel precluded T from contesting in 
subsequent civil fraud proceedings that the income was taxable to him in those years. The IRS's concession of all 
deficiency and penalty issues for the years 1995, 1996, and 1997 had no preclusive effect on those issues for 1998 
and 1999, the court concluded.  

The court added that, the taxability to T of the income items was independently sufficient to establish the existence 
of a tax deficiency in those years and was thus a fact that was necessary to his conviction. T's admission to it in his 
guilty plea accordingly precluded him from contesting that issue in his civil tax fraud case.  

 

 

 



94. BNA TM Weekly Report,SEC. 6230—ADDITIONAL ADMINISTRATIVE 
PROVISIONS Refund Claim Arising From Tax Shelter Dismissed Under RCFC Rule 
12(b)(6),(Sep. 17, 2012)  

BNA Snapshot  

Bush v. U.S. , No. 1:10-cv-00661-NBF ( Fed. Cl. 9/10/12 )  

Key Holding: Tax refund claim arising from tax shelter is dismissed for failing to state a claim regarding validity of 
computational adjustment.  

Key Takeaway: Gist of plaintiffs' complaint contrasts greatly with Ninth Circuit case they cite as key to claim.  

Bush v. U.S. , No. 1:10-cv-00661-NBF ( Fed. Cl. 9/10/12 ): Tax refund claim dismissed for failure to state a claim 
upon which relief can be granted under Rule 12(b)(6) of Rules of United States Court of Federal Claims.  

Facts: The case, one of approximately 30 tax refund suits brought by partners of various partnerships, involved 
Taxpayers as limited partners in partnerships from the mid-1980s to the mid-1990s. The IRS issued notices of Final 
Partnership Administrative Adjustments (FPAA) for tax years 1983 to 1986 for one partnership, and for 1985 to 
1989 for another partnership. The tax matters partner filed separate petitions in the Tax Court in 1991 and 1992 for 
the two partnerships, challenging the IRS's proposed adjustments for each partnership.  

Following lengthy combined proceedings in the Tax Court, as discussed in detail in Bush v. U.S., 101 Fed. Cl. 791 ( 
2011 ) , the Tax Court disallowed the partnership-related deductions and imposed penalty interest under §6221(c) 
for engaging in tax motivated transactions (see Vulcan Oil Tech. Partners v. Comr., 110 T.C. 153 ( 1998 )) . The 
IRS then issued to Taxpayers a computational adjustment using Form CG-4549A showing how the IRS computed 
the increased liability resulting from the Tax Court's decision. In 2003, the IRS assessed tax of $21,788 and interest 
of $147,696 against Taxpayers. Two years later, Taxpayers filed an administrative claim with the IRS for a full 
refund of the tax and interest paid for Taxpayers' involvement in the partnership in 1983.  

Taxpayers argued that based on Scar v. Comr., 814 F.2d 1363 ( 9th Cir. 1987 ) , “the IRS cannot impose a 
deficiency on a taxpayer without a substantive determination based on review of the taxpayer's individual tax 
return.” Taxpayers argued that the IRS failed to review their tax return before making a “naked—and therefore, 
invalid—determination of the amount purportedly owed.” The IRS did not act on the claim and Taxpayers filed an 
action in the Court of Federal Claims for refund of the tax and interest assessed and paid following issuance of the 
computational adjustment. The IRS argued that Taxpayers' claim must be dismissed for failure to state a claim upon 
which relief can be granted under Rule 12(b)(6) of Rules of United States Court of Federal Claims (RCFC).  

Holding: The Court of Federal Claims granted the IRS's motion to dismiss and held that Taxpayers failed to state a 
claim regarding the computational adjustment based on Scar and that “variance” bars Taxpayers from arguing that 
the IRS should have issued a notice of deficiency to Taxpayers. The court first stated that the current case is wholly 
distinguishable from Scar. In Scar, the IRS made a tax decision based on a mistake that invalidated the individual 
notice of deficiency, the court explained. However, the court noted, Taxpayers have not identified any mistake in the 
computational adjustment. Summing up the case, the court concluded that because this case does not involve a 
notice of deficiency and because Taxpayers failed to identify any mistake in the content of the computational 
adjustment, Taxpayers have failed to state a claim for invalidating the computational adjustment based upon the 
holding in Scar.  

Taxpayers argued that their case should be allowed to proceed on the ground that they should have received a notice 
of deficiency. The court stated that the Federal Circuit in Lockheed Martin Corp. v. U.S., 210 F.3d 1366, 1371 ( Fed. 
Cir. 2000 ) , made clear that a taxpayer is barred from “presenting claims in a tax refund suit that ‘substantially vary' 
from the legal theories and factual bases set forth in the tax refund claim presented to the IRS.” The court explained 



that Taxpayers never stated that they sought a refund because the IRS failed to issue a notice of deficiency and 
therefore, granted the IRS's motion to dismiss and denied Taxpayers' motion for summary judgment as moot.  

 

95. BNA TM Weekly Report,SEC. 6229—PERIOD OF LIMITATIONS FOR MAKING 
ASSESSMENTS Assessment Period Remained Open Where Partners Failed to Provide 
Required Information,(Sep. 17, 2012)  

Gaughf Properties v. Comr. , 139 T.C. No. 7 ( 9/10/12 ) : Statutory period for assessing tax attributable to 
partnership items remained open because partners failed to provide required information to IRS.  

Facts: Taxpayer (T) was a limited partnership that entered into a series of transactions involving currency options 
and stock trades intended to yield losses that would offset substantial unrealized gains in stock owned by Husband 
(H). T, H, and Wife (W) created two limited liability companies (LLCs) and an S corporation to facilitate the 
transactions. All entities were formed in 1999 and were owned either directly or indirectly by H and/or W. H and W 
were indirect partners of T but did not list certain information identifying themselves as partners on the partnership's 
1999 tax return.  

The IRS, however, did possess information identifying H and W as partnership. The IRS also possessed identifying 
information obtained as a result of a summons issued to the law firm which had helped H and W complete the 
transactions. The law firm was being audited by the IRS to determine whether it was liable for penalties as a 
promoter of a tax shelter. The identifying information was not furnished to the IRS in accordance with the 
requirements of Regs. §301.6223(c)-1T.  

On March 30, 2007, the IRS issued a final partnership administrative adjustment (FPAA) to one of the LLCs as tax 
matters partner for T for failing to recognize $4.4 million in gross income from an expired currency option for the 
1999 tax year. H and W filed a petition for readjustment of partnership items for T, claiming that when the FPAA 
was issued March 30, 2007, the statutory assessment period was closed. The IRS argued the assessment period for T 
was open on March 30, 2007, because T's tax return for 1999 failed to identify H and W as partners in T, H and W's 
tax returns were inconsistent with T's return under §6222(b), and the H and W did not provide their taxpayer 
information as required by §6229(e).  

Holding: The Tax Court held that the statutory period for assessing tax attributable to partnership items remained 
open because H and W failed to provide required information to the IRS. Indirect partners are not required to be 
listed on a partnership return, the court noted, but §6229(e) requires identifying partner information to be provided 
to the IRS and H and W failed to provide the required information. On the issue of H and W treating partner items 
differently than the items were treated on the T's return, the court stated that the evidence of the various transactions 
supported a finding that H and W had treated partnership items inconsistently and failed to make the required report 
of the inconsistencies. Section 6229(e) provides that if a partner does not provide identifying information on a 
partnership return and fails to follow the requirements for notification of inconsistent treatment of partnership items, 
the assessment period remains open until one year after the taxpayer identification information is provided, the court 
explained. Therefore, the court determined that the taxpayer identifying information had not been provided and the 
statutory period remained open.  

 

 

 

 



96. BNA TM Weekly Report,SEC. 7122—COMPROMISES District Court Erred in 
Ordering Government to Attend Settlement,(Sep. 17, 2012)  

BNA Snapshot  

U.S. v. U.S. District Court for Northern Mariana Islands , No. 11-72940 ( 9th Cir. 9/12/12 )  

Key Holding: Federal district court abused its discretion in requiring a government representative with full 
settlement authority to attend an initial settlement conference involving a tax refund.  

Key Takeaway: Position of assistant attorney general for the tax division was vacant for an extended period of time, 
so authority to settle was delegated to principal deputy assistant attorney general.  

U.S. v. U.S. District Court for Northern Mariana Islands , No. 11-72940 ( 9th Cir. 9/12/12 ): District court abused 
discretion in ordering government representative with full settlement authority to attend initial settlement conference 
involving $5 million civil tax refund.  

Facts: The IRS disallowed certain claimed deductions, and real party in interest (J) paid a federal income tax 
deficiency and then filed a lawsuit seeking to recover in excess of $5 million in taxes, penalties, and interest. The 
U.S. District Court for the Northern Mariana Islands has a local rule that the court will routinely set a date for 
settlement conferences in civil cases. A subpart of the rule mandates attendance by each party through a 
representative with “full authority” to settle the litigation. After a settlement conference had been scheduled, the 
government moved for relief from the requirement to have a person with “full” settlement authority attend the 
conference, arguing that because of the size of the claim, the assistant attorney general for the tax division was the 
lowest ranking official. The district court denied the government's motions for relief, and finally the government 
filed an emergency petition for a writ of mandamus and an emergency motion to stay the settlement conference. No 
settlement conference has been conducted, and the tax refund case remains pending in the district court.  

Holding: The Ninth Circuit held that the federal district court abused its discretion in ordering a government 
representative with full settlement authority to attend the initial settlement conference. Granting the government a 
writ of mandamus and ordering the district court to vacate four earlier orders, the Ninth Circuit acknowledged the 
district court's intention to create a conducive environment for settlement discussions, but stated that “in the 
circumstances of this case, the district court did abuse its discretion in ordering a government representative with 
full settlement authority to attend an initial settlement to be held with the court.”  

The court applied the five-factor test, as outlined in Bauman v. U.S. District Court, 557 F.2d 650 ( 9th Cir. 1977 ) , 
to determine whether a writ of mandamus should be granted. The court stated that it was left with “a definite and 
firm conviction that a mistake was committed here and that the district court's order represented an abuse of 
discretion.” The court concluded the district court has broad authority to compel participation in mandatory 
settlement conferences, but added that the authority was “not limitless.” The court noted that the government had 
good reasons for not delegating greater authority to settle and the congressional oversight “illustrates the importance 
of centralizing the authority to settle substantial matters on behalf of the federal government.” The Ninth Circuit also 
noted that the settlement conference was called as a matter of routine practice under the district court's local rules 
and the district court had no basis to conclude that the direct involvement of a decision maker for the federal 
government was needed to achieve a settlement. The court also cited the Fifth Circuit's case of In re Stone, 986 F.2d 
898 ( 5th Cir. 1993 ) , which said, “district courts should take a ‘practical approach' in determining whether to 
require the government to send a representative with full settlement authority to a pretrial conference and should 
consider less drastic steps before doing so.”  

 

 



97. BNA TM Weekly Report,MISCELLANEOUS—FEDERAL RULES OF EVIDENCE 
Claw-Back Request for Privileged Materials Granted,(Sep. 24, 2012)  

BNA Snapshot  

Potomac Electric Power Co. v. U.S., No. 1:12-cv-00019-TCW ( Fed. Cl. 9/19/12  

Key Holding: Court grants request for claw-back arrangement covering privileged materials in tax refund suit.  

Key Takeaway: Order by court for claw-back arrangement covers only “inadvertent” disclosures of privileged 
materials.  

Potomac Electric Power Co. and Subsidiaries v. U.S. , No. 1:12-cv-00019-TCW ( Fed. Cl. 9/19/12 ): Request 
granted for “claw-back” arrangement that would allow parties to retract inadvertent disclosures of privileged 
materials within a brief period after discovering the disclosure.  

Facts: In a tax refund suit involving several leveraged lease transactions, the taxpayer (T) and the government 
agreed that because of the complex issues, T would need to produce large amounts of electronically stored 
information (ESI), and that the scale of that production would entail some risk of an inadvertent disclosure of 
privileged material.  

T sought a protective order with two attributes: first, a provision to prevent any disclosure, whether intentional or 
not, of privileged materials from operating as an equivalent waiver in any other state or federal court proceeding; 
and second, a claw-back arrangement that would allow parties to retract any inadvertent disclosures of privileged 
material, as long as the retracting party requested such action within 10 business days of becoming aware of any 
such disclosure.  

Holding: The Court of Federal Claims granted T's request in part and denied it in part. The court said T failed to 
show good cause why the standards of Federal Rule of Evidence 502(b) should be altered for the case, noting that 
the standards in the rule “are both fair and sufficiently definite to provide the parties with adequate protection 
against the consequences of any accidental disclosures of privileged information that may occur in the course of 
discovery.” The court added that T also “failed to show good cause for the entry of a protective order containing 
language that would exempt the parties from the normal operation of the ‘all purposes, all forums' waiver rule with 
respect to any intentional disclosures the parties may make in the course of this litigation.”  

However, the court granted the second part of T's request and issued an order to cover the potential consequences 
from any inadvertent disclosures of privileged materials.  

 

98. BNA TM Weekly Report,SEC. 6662—IMPOSITION OF ACCURACY-RELATED 
PENALTY ON UNDERPAYMENTS Taxpayer Partnership Not Liable For 40% Penalty 
Rate on Misstatement,(Oct. 1, 2012)  

BLAK Investments v. Comr. , T.C. Memo 2012-273 ( 9/25/12 ) : Taxpayer not liable for higher 40% penalty rate for 
gross valuation misstatement.  

Facts: Partnership (P) is a general partnership created by the taxpayers (H and W). Two trusts also created by H and 
W are the other partners. In December 2001, H and W borrowed U.S. Treasury notes with a maturity value of $6.8 
million and sold them short on the open market for $5.5 million. H and W then contributed the short sale proceeds 
and the obligation to cover the sale to P in exchange for partnership interests. H and W claimed their bases in the 
partnership were increased by the short sale proceeds, but not reduced by the obligation to cover the short sale. P 



then redeemed the interests of H and W. On their federal income tax returns, H and W claimed significant losses 
with respect to the redemption and subsequent sale of assets received in the redemption. Additionally, neither H and 
W, nor P disclosed the transaction on tax returns for 2001 and 2002.  

The IRS issued a final partnership administrative adjustment (FPAA) in October 2006 which determined that P was 
a sham, lacked economic substance, and was formed and availed of solely for the purpose of overstating the bases of 
partnership interests. The IRS also stated that P and its partners were required to disclose the transaction under 
§6501(c)(10). P petitioned the Tax Court for review of the FPAA, asserting that the IRS erred in determining that P 
was a sham and lacked economic substance, erred in making the adjustments set forth in the FPAA, and erred in 
asserting penalties. P also argued that the FPAA was not timely because the period of limitations for assessment of 
tax for 2001 had expired.  

In a prior opinion, BLAK Investments v. Comr., 133 T.C. 431 ( 2009 ) (see 28 TMWR 1652, 12/28/09), the Tax 
Court held that the transaction at issue was a listed transaction that was substantially similar to the transaction 
described in Notice 2000-44 , 2000-2 C.B. 255, and that P failed to disclose its participation in the transaction as 
required under Regs. §1.6011-4. Additionally, the Tax Court held that Regs. §1.6011-4 and §6501(c)(10) were valid 
and effective as to the transaction, and therefore, the period of limitations for assessment of tax was open for 2001.  

P ultimately conceded that P was a sham and lacked economic substance and conceded that P was to be disregarded 
for federal income tax purposes. P also conceded that it was liable for a 20% accuracy-related penalty under 
§6662(a). The only issue left was whether the appropriate penalty was the 20% penalty that P conceded or the higher 
40% penalty for a gross valuation misstatement.  

Holding: The Tax Court held that although there was a split between courts of appeals as to whether the 20% or the 
40% penalty applied, because the case would be appealable to the Ninth Circuit, the 20% penalty applied here. The 
court analyzed the Ninth Circuit's holding in Keller v. Comr., 556 F.3d 1056 ( 9th Cir. 2009 ), aff'g in part, rev'g in 
part T.C. Memo 2006-131 and its own holding in Bergmann v. Comr., 137 T.C. 136 ( 2011 ) . The Tax Court, in 
Bergmann, applied the Ninth Circuit's reasoning that “recognizing that in may Federal circuits the gross valuation 
penalty applies ‘when overvaluation is intertwined with a tax avoidance scheme that lacks economic substance', held 
that it was constrained under its own precedent from applying the gross valuation penalty in that situation.” The Tax 
Court concluded that this case was indistinguishable from Bergmann, and therefore concluded that P would not be 
liable for the higher 40% penalty rate under §6662(h).  

 

99. BNA TM Weekly Report,MISCELLANEOUS—FIFTH AMENDMENT PRIVILEGE 
Witness Must Comply With Grand Jury Subpoena To Produce Records of Foreign Bank 
Accounts,(Oct. 1, 2012)  

BNA Snapshot  

In re Grand Jury Subpoena , No. 11-20750 ( 5th Cir. 9/21/12 )  

Key Holding: Witness must comply with subpoena to produce records of bank accounts with UBS AG.  

Key Takeaway: Fifth Circuit agrees with Ninth and Seventh Circuits on enforcement of subpoena to produce 
records of foreign bank accounts.  

In re Grand Jury Subpoena , No. 11-20750 ( 5th Cir. 9/21/12 ): Witness must comply with subpoena to produce 
records of accounts with Swiss bank UBS AG.  

Facts: Witness (W) is the target of a grand-jury investigation seeking to determine whether he used secret Swiss 
bank accounts to evade federal income taxes. Swiss investment bank UBS AG entered into a deferred-prosecution 



agreement with the Department of Justice under which it admitted to conspiring to defraud the U.S. government by 
helping taxpayers commit tax evasion and provided the account records of the taxpayers, which included W. The 
grand jury issued a subpoena to W for any foreign-account records he was required to keep for 2005-2008.  

W informed the government that he would not comply with the subpoena, citing the Fifth Amendment. W argued 
that requiring him to produce the records sought would compel him to (1) admit the existence of the account, (2) 
admit his control over it, and (3) authenticate the records. Alternatively, W argued, assuming he has a foreign bank 
account, but failed to comply with the record-keeping requirements of the Bank Secrecy Act (BSA), compelling him 
to produce these records would force him to admit to a violation of the BSA's record-keeping provisions. the 
government moved the district court to compel W to comply. The district court denied the government's motion. The 
government appealed.  

Holding: The Fifth Circuit held that because the BSA's record-keeping requirement is “essentially regulatory,” the 
records sought are of a kind “customarily kept” by account holder such as W, and the records have assumed “public 
aspects,” the Required Records Doctrine applies and W must comply with the subpoena. The court explained that 
other circuits have held that the Required Records Doctrine applies and in declining to create a split, the court cited 
the Ninth Circuit decision of In re M.H., 648 F.3d 1067 ( 9th Cir. 2011 ) , and the Seventh Circuit decision of In re 
Special Feburary 2011-1 Grand Jury Subpoena Dated September 12, 2011 , No. 11-3799 ( 8/27/12 ) . The court 
explained, “Two of our sister circuits have held that the doctrine applies to subpoenas identical to the one at issue 
and that, therefore, the subpoenas' targets must comply with them.”  

In the Ninth Circuit decision, the court held that the Fifth Amendment privilege does not apply to records that fall 
under the Required Records Doctrine and therefore a taxpayer who is the subject of a grand jury investigation into 
his use of secret Swiss bank accounts cannot invoke the privilege against self-incrimination to resist compliance 
with a subpoena seeking records kept pursuant to the Bank Secrecy Act. In the Seventh Circuit decision, the court 
arrived at a similar conclusion.  

The court added that the BSA has record-keeping requirements which are “essentially regulatory.” The court stated 
that the records sought in the case were of a kind “customarily kept” by account holders such as W and the records 
have assumed “public aspects” so the court concluded that the Required Records Doctrine applied to the case. 
Examining W's argument that the text of the BSA and its legislative history indicated the record-keeping 
requirements imposed on foreign bank accounts were meant to aid law enforcement and therefore the act was not 
regulatory, the court acknowledged the law enforcement aspect. The court noted, however, that the Treasury 
Department also shared the information with other agencies such as the Office of the Comptroller of the Currency 
and the Federal Reserve Board, which are not empowered to bring criminal prosecutions.  

 

100. BNA TM Weekly Report,SEC. 7122—COMPROMISES Communication Between IRS 
Offices Not Prohibited Communication,(Oct. 1, 2012)  

BNA Snapshot  

Hinerfeld v. Comr. , 139 T.C. No. 10 ( 9/27/12 )  

Key Holding: IRS offices are allowed to communicate about offers in compromise.  

Key Takeaway: Review of settlement offer could uncover previously unknown assets of a taxpayer.  

Hinerfeld v. Comr. , 139 T.C. No. 10 ( 9/27/12 ) : Communications between two IRS offices regarding taxpayer's 
offer in compromise, which uncovered lawsuit involving taxpayer and millions of dollars in assets, was not 
prohibited ex parte communication.  



Facts: The IRS issued a final notice of intent to levy with regard to Taxpayer's (T) unpaid trust fund recovery 
penalties totaling $471,696. T timely requested a collection due process (CDP) hearing with the Appeals office and 
submitted an offer-in-compromise (OIC) of $10,000. The Settlement officer subsequently determined that T's 
reasonable collection potential was $74,857 and in early January 2008, T amended his OIC to $74,857, which the 
Settlement officer recommended that the IRS accept. The Settlement officer then submitted the matter to the IRS's 
Area Counsel for review under §7122(b). Upon review, Area Counsel discovered that T and his wife (W) were 
named as codefendants in a lawsuit alleging that T had fraudulently conveyed assets to W. Area Counsel 
recommended that T's amended OIC be rejected, and the Appeals office agreed. The Appeals office issued T a final 
notice of determination rejecting his amended OIC and determining that it was appropriate to proceed with the 
proposed levy. Appeals then notified T that it was designating his liability “currently not collectible.”  

T filed a timely petition for review with the Tax Court, arguing that: (1) the IRS erred in failing to agree to refrain 
from the proposed levy; and (2) the IRS erred in concluding that designating T's account currently not collective was 
an appropriate collection alternative. T argued for the first time in his posttrial briefs that Appeals had engaged in 
prohibited ex parte communications with Area Counsel.  

Holding: The Tax Court held that there was no abuse of discretion in the Appeals office accepting Area Counsel's 
recommendation to reject the OIC because Area Counsel determined that T was involved in a lawsuit in which he 
was accused of transferring millions of dollars in assets to W and the court also held that communications between 
Appeals and Area Counsel regarding T's OIC, which uncovered the lawsuit, was not prohibited ex parte 
communication. Rev. Proc. 2000-43, 2000-2 C.B. 404, provides three limitations on communications between 
Appeals office employees and Chief Counsel's Office attorneys, the court explained: “(1) Appeals employees must 
not communicate with Chief Counsel attorneys who have previously provided advice to the IRS employees who 
made the determination Appeals is reviewing; (2) requests for legal advice where the answer is uncertain should be 
referred to the Chief Counsel's National Office and handled as requests for field service advice or technical advice; 
and (3) although Appeals employees may obtain legal advice from the Office of Chief Counsel, they remain 
responsible for making independent evaluations and judgments concerning the cases appealed to them, and Counsel 
attorneys are prohibited from offering advice that includes settlement ranges for any issue in an appealed case.” The 
court concluded that the communications did not fall within any of the limitations.  

The court explained that under a similar scenario in Rev. Proc. 2000-43, Q&A 16, ex parte communication is not 
prohibited for “communications that occur pursuant to the statutory responsibilities of IRS employees who 
communicate with Appeals employees in fulfillment of those responsibilities — and the same principle applies to 
Appeals employees' communications with Office of Chief Counsel employees in fulfilment of their responsibilities.”  

The court also rejected T's argument that Area Counsel exercised undue influence over the Appeals office resulting 
in an abuse of discretion, because there was substantial evidence that the Appeals office acted independently in 
accepting Area Counsel's recommendation.  

 

101. BNA TM Weekly Report,SEC. 6673—SANCTIONS AND COSTS AWARDED BY 
COURTS Taxpayer Arguments on IRS Employee Authority Frivolous,(Oct. 1, 2012)  

Winslow v. Comr. , 139 T.C. No. 9 ( 9/25/12 ) : Tax Court imposes $2,500 frivolous argument penalty on taxpayer 
who argued that IRS employees who prepared substitute returns did not have authority to do so.  

Facts: Taxpayer (T) received compensation from his employment at Corporation (C) in the amounts of $28,630 and 
$27,529 for 2005 and 2006, respectively. T also received dividend payments of $24 and $28 for 2005 and 2006, 
respectively. T never filed income tax returns for 2005 and 2006. M, whose title was “Operations Manager, 
Examination,” filed substitute returns for T and issued notices of deficiency. The notices were executed for the IRS 
by H, under whose signature appeared the designation “Service Center, Ogden Service Center.” H's position in the 
service center was “Director, Collection Area-Western” and he served as one of several field directors of the Small 
Business/Self Employed Division's collection activities. T filed a petition in the Tax Court arguing that the 



individuals who prepared the substitutes for returns and issued the notices of deficiency were not delegated authority 
to do so. The IRS also determined additions to tax for failure to timely file a return and failure to timely pay tax due 
and asked the Tax Court to impose sanctions for making frivolous arguments.  

Holding: The Tax Court held that T's arguments about the IRS employees' lack of delegated authority were 
frivolous, because “the delegation of authority is contained in a clear line of statutory provisions.” The court 
explained that the statutory delegation of authority and Internal Revenue Manual Delegation Order 5-2 supported the 
conclusion that the line supervisor had the delegated authority to prepare and execute substitute returns. The court 
also determined that the field director who executed the notices was delegated the authority to do so under 
Delegation Order 4-8. The court imposed a frivolous argument penalty of $2,500 under §6673 on T for attempting to 
delay the collection of tax. T was also liable for additions to tax under §6651, the court concluded.  

 

102. BNA TM Weekly Report,SEC. 6664—DEFINITIONS AND SPECIAL RULES 
Taxpayer Not Liable for Penalties for Failure To Pay Self-Employment Tax for IMF 
Job,(Oct. 8, 2012)  

Chien v. Comr. , T.C. Memo 2012-277 ( 10/1/12 ) : Taxpayer who failed to pay self-employment tax for income she 
received as contract employee of International Monetary Fund was not liable for penalties because taxpayer 
qualified for reasonable cause and good faith exception.  

Facts: Taxpayer (T) began working for the International Monetary Fund (IMF) in 2005 as a contract employee. 
When T was hired, an IMF employee explained to her that she had to make estimated tax payments every quarter, 
and that she should follow the IRS instructions online in preparing her tax returns. IMF also invited a representative 
of the IRS to give a presentation to its employees to educate them about their tax responsibilities. The presentation 
was not mandatory and T arrived just a few minutes prior to the end, but T did pick up a copy of the slides and 
reviewed them later.  

T made estimated tax payments, but failed to understand that she was liable for self-employment tax. T believed that 
she was not self-employed, and was not aware that as an employee of IMF she was liable for self-employment tax.  

The IRS determined that T was liable for deficiencies of $2,278, $6,192, and $3,845, for tax years 2005, 2006, and 
2007, respectively. The IRS also determined that T was liable for penalties of $545.60, $1,238.40, and $769.00, for 
tax years 2005, 2006, and 2007, respectively. T conceded that she was liable for the deficiencies, but argued that she 
was not liable for the penalties because she qualified under the reasonable cause and good faith exception under 
§6664. The IRS argued that T was negligent in preparing her returns for 2005, 2006, and 2007 because: (1) she 
failed to seek further advice from the IMF employee that advised her to make estimated tax payments; (2) that T had 
reviewed the slides from the IRS presentation and therefore, should have known that she was liable for self-
employment taxes; and (3) the tax T reported far exceeded her estimated tax payments and T received refunds for all 
three years and therefore, she should have recognized that there was a mistake in her tax reporting.  

Holding: The Tax Court held that T was not liable for the accuracy-related penalties because T's testimony that she 
did not understand that she was liable for self-employment tax was credible, and her inexperience in dealing with tax 
matters was a reasonable cause excusing her from being liable for any penalties. The court also explained that 
services performed for IMF are not considered “employment” and wages because the services are not subject to 
Federal Insurance Contributions Act (FICA) tax under §3121(b)(15). The services are subject to self-employment 
tax because net earnings from self-employment was taxable income, the court concluded.  

As to the IRS's arguments as to why it found T was negligent, the court stated that T's inexperience was the reason 
that she failed to understand, from her interactions with the IMF employee that advised her, from the slide 
presentation, and from the disparity in her tax reporting, that she was liable for self-employment tax.  



 

103. BNA TM Weekly Report,SEC. 6664—DEFINITIONS AND SPECIAL RULES World 
Bank Employee Liable for Failure to Pay Self-Employment Tax,(Oct. 8, 2012)  

BNA Snapshot  

Diaz v. Comr. , T.C. Memo 2012-280 ( 10/2/12 )  

Key Holding: Taxpayer cannot rely on volunteer's advice after employer provided contrary advice about tax 
obligations.  

Key Takeaway: Taxpayers who work for international organizations should seek competent advice about self-
employment tax obligations.  

Diaz v. Comr. , T.C. Memo 2012-280 ( 10/2/12 ) : World Bank employee who did not pay self-employment tax was 
liable for penalties because he failed to show that he relied in good faith on a tax volunteer's advice that he did not 
have to pay the tax.  

Facts: In 2004, Taxpayer (T), a Chilean national, became a U.S. citizen while employed at the World Bank. The 
World Bank is an international organization exempt from employee tax withholding, and U.S. citizens employed by 
the World Bank are liable for self-employment tax in addition to regular income tax. T became subject to federal 
taxation when he became a citizen, and the World Bank changed his pay status from a net basis, which meant there 
was no additional compensation for federal tax obligations, to a gross basis, which included additional compensation 
for federal tax obligations. The World Bank had employee training about tax obligations, required employees to sign 
employment agreements about tax obligations, provided employees with Form W-2s that included instructions about 
paying self-employment tax, and sponsored a presentation by two IRS officials who explained employee tax 
obligations.  

In preparing his 2006 income tax return, T sought out the AARP foundation tax assistance program and an AARP 
tax aide helped T prepare his tax return. T gave the volunteer a copy his Form W-2, but had cut out the instructions 
about paying self-employment tax. The volunteer questioned T about his World Bank employment, and conferred 
with other volunteers before telling T that he did not have to pay self-employment tax, which he did not pay. T 
prepared his 2007 tax return based on the preparation of his 2006 tax return, and again did not pay self-employment 
tax. The IRS issued deficiency notices to T based on his failure to pay the self-employment tax for 2006 and 2007, 
and accuracy-related penalties under §6662. T conceded that he should have paid the self-employment tax, but 
argued he relied in good faith, under §6664, on the AARP volunteer's advice.  

Holding: The Tax Court held that T was liable for penalties because he failed to show that he relied in good faith on 
the AARP volunteer's advice that he did not have to pay the tax. The court explained that the three-prong test in 
Neonatology Associates P.A. v. Comr., 115 T.C. 43 ( 2000 ), aff'd, 299 F.3d 221 ( 3d Cir. 2002 ) , provides that a 
taxpayer is not subject to penalties for relying on tax advice if: (1) the adviser was a competent professional; (2) the 
taxpayer provided necessary and accurate information; and (3) the taxpayer relied in good faith on the advice. The 
court stated that under the second prong in Neonatology Associates, the volunteer had to be provided with necessary 
and accurate information, and T failed to provide the full Form W-2 with the information about the self-employment 
tax. The court rejected T's argument that the volunteer knew he worked for the World Bank and that was sufficient 
information for the volunteer to determine the self-employment tax was due, because T cited no authority for the 
claim. The third prong of Neonatology Associates, that T had to rely in good faith on the volunteer's judgment, was 
not satisfied because the advice was contrary to the information the World Bank had provided to T, concluded the 
court. T also testified that he had his doubts about the advice, but did not have time to investigate the issue at the 
time, the court added. T doubted the volunteer's advice and suspected it was not correct, stated the court, and failed 
to prove that he relied in good faith on the advice he received.  



 

104. BNA TM Weekly Report,SEC. 6662—IMPOSITION OF ACCURACY-RELATED 
PENALTY ON UNDERPAYMENTS Forty Percent Valuation Penalties Upheld Against 
Tax Shelter Investor,(Oct. 8, 2012)  

BNA Snapshot  

Gustashaw v. Comr. , No. 11-15406 ( 11th Cir. 9/28/12 )  

Key Holding: Higher gross valuation misstatement penalties upheld against experienced businessperson.  

Key Takeaway: The court examined investor's personal financial history and business sophistication in concluding 
that higher penalties should be affirmed.  

Gustashaw v. Comr. , No. 11-15406 ( 11th Cir. 9/28/12 ): Imposition of 40% gross valuation misstatement penalties 
upheld against taxpayer with almost 30 years of business experience.  

Facts: In 1994, Taxpayer (T) became vice president of Merck Medco Managed Care. T later was promoted, and 
received generous stock options. T held management positions with various companies prior to becoming vice 
president of Merck Medco. In 1999, Merck Medco reorganized and offered T an option to retire early. T retired in 
1999, and in 2000 he exercised a remaining stock option, generating more than $8 million in income. After T sought 
advice from a financial planner (F), F and a colleague recommended that T enter into a Custom Adjustable Rate 
Debt Structure (CARDS) transaction.  

The Custom Adjustable Rate Debt Structure (CARDS) transaction was promoted to high net worth individuals as 
“investment financing” and as a tax shelter. Under the scheme, a U.S. taxpayer uses a newly created company to use 
a bank loan to create a tax loss on an artificially high basis in assets, which then allows the taxpayer to generate a tax 
benefit offsetting real, taxable income. T agreed to enter into the tax shelter. On T's 2000 tax return, T reported the 
CARDS transaction as a foreign currency transaction under §988. The return stated that T's basis was $11,739,258 
on December 5, 2000, and on December 21, 2000, when T sold the acquired property, the sales price was 
$1,800,934. T claimed an ordinary loss of $9,938,324, resulting in $1,784,462 of negative adjusted gross income. T 
then claimed net operating loss carryforward deductions related to the CARDS transaction of $1,231,106, $785,986, 
and $498,860 on his 2001, 2002, and 2003 returns, respectively.  

The IRS issued a notice of deficiency to T, assessing deficiencies in tax and penalties under §6662(a) for his 2000, 
2001, 2002, and 2003 tax returns. The IRS also assessed a 40% gross valuation misstatement penalty for 2000 
through 2002, and a 20% negligence penalty for 2003.  

Subsequently, Bayerische Hypo-und Vereinsbank AG (HVB), the German bank that handled the transaction, 
admitted that it had participated in several tax shelter transactions, including CARDS, between 1996 and 2002. In 
light of HVB's admissions, T conceded deficiencies for the four years at issue and he only challenged the penalties 
in the Tax Court. The Tax Court upheld the 40% gross valuation misstatement penalties for 2000 through 2002 and 
the 20% negligence penalty for 2003. The Tax Court applied the “majority rule interpretation” of §6662 and rejected 
T's reasonable cause defense. T appealed.  

Holding: The Eleventh Circuit, citing the Tax Court's conclusion about a tax shelter that was “too good to be true,” 
upheld the imposition of 40% gross valuation misstatement penalties against T, who had almost 30 years of business 
experience. The court stated although a tax shelter can be legitimate, T participated in one that was not, and T's level 
of tax-related sophistication was particularly relevant “because [T] was presented with the incredible opportunity, 
for a fee of only $800,000, to claim a loss of $9,938,324, which offset the entirety of the tax liability generated by 
his exercise in 2000 of his remaining Merck Medco stock options.” Taking into account T's personal experience and 
characteristics that included the years of experience, business education courses—which included courses in 



accounting—and history of handling his own finances and preparing his own tax returns, the court noted that the 
Tax Court did not clearly err in finding that, under the particular combination of factual circumstances, T did not 
have reasonable cause for his underpayment of tax or act in good faith with respect to it.  

 

105. BNA TM Weekly Report,SEC. 6011—GENERAL REQUIREMENT OF RETURN, 
STATEMENT, OR LIST Updated E-Filing Instructions Released For Employers 
Reporting Tips,(Oct. 15, 2012)  

Rev. Proc. 2012-37 , 2012-41 I.R.B. 449: The IRS issued updated instructions on electronic filing of employer tip 
reporting returns.  

Discussion: Form 8027 is used by large food or beverage establishments when the employer is required to make 
annual reports to the IRS on receipts from food or beverage operations and tips reported by employees. Section 
6011(e)(2)(A) requires that any person required to file 250 or more information returns must file such returns 
electronically.  

The IRS said the new revision of Publication 1239 , Specifications for Filing Form 8027, Employer's Annual 
Information Return of Tip Income and Allocated Tips, Electronically, should be used by large food or beverage 
establishments in making required annual reports to the service on receipts from food or beverage operations and 
tips reported by employees. The IRS noted that penalties associated with information return filing have increased 
significantly.  

Among other changes in the instructions, the IRS noted that Form 4419, Application for Filing Information Returns 
Electronically (FIRE), must be submitted at least 45 days before the due date of a return to allow for the time 
required to process and respond to applications.  

The revenue procedure supersedes Rev. Proc. 2011-51, 2011-44 I.R.B. 669, and is effective for Forms 8027 for tax 
year 2012 and tax years prior to 2012 filed beginning January 2, 2013, according to the IRS.  

  

106. BNA TM Weekly Report,SEC. 7623—EXPENSES OF DETECTION OF 
UNDERPAYMENTS AND FRAUD, ETC. Denial of Whistleblower Award Not Subject to 
Review,(Oct. 15, 2012)  

BNA Snapshot  

Cohen v. Comr. , 139 T.C. No. 12 ( 10/9/12 )  

Key Holding: On an issue of first impression, a whistleblower cannot have review of denial of award until IRS 
institutes action.  

Key Takeaway: If IRS does not institute an action on whistleblower allegations, an award will not be available.  

Cohen v. Comr. , 139 T.C. No. 12 ( 10/9/12 ) : Whistleblower statute does not provide relief to taxpayer who has 
been denied award where IRS did not initiate administrative or judicial action and collection proceeding.  

Facts: Taxpayer (T) is a certified public accountant that provided the IRS whistleblower information that T believed 
to be actionable. T learned of tax law violations when his wife (W) served as an executrix for an estate that held 



uncashed stock dividend checks issued by a public corporation (C). W requested that C honor the checks and pay the 
dividends, but C would not release dividends without W presenting an original check issued within the last 10 years. 
T suspected that C customarily retained possession of the unclaimed proceeds resulting from uncashed dividend 
checks. T requested information from the state comptroller and the comptroller provided T the amount of uncashed 
dividends that C had reported. C had not reported any uncashed dividends for the stocks from 2005 to 2008. T 
alleged that C was obligated by law to turn over the unclaimed assets to the state and that the unclaimed assets C 
retained constituted unreported income for federal tax purposes.  

T submitted his allegations to the IRS on Form 211, Application for Award for Original Information. The IRS 
notified T that the matter was assigned to the Whistleblower Office in Ogden, Utah. The claim was evaluated, but 
the Whistleblower Office ultimately notified T that he was not eligible for an award because no proceeds were 
collected. T requested that the Whistleblower Office reconsider the claim, but the denial was reiterated. T filed a 
petition in the Tax Court requesting that the Tax Court order the IRS to reopen the claim. The IRS moved to dismiss 
for failure to state a claim upon which relief can be granted.  

Holding: The Tax Court held that §7623(b) does not provide relief to T where the IRS did not collect any proceeds 
and the Tax Court does not have the authority under §7623 to order the IRS to reopen the award claim. On an issue 
of first impression, the court was asked to determine whether any relief is available under §7623(b) when a taxpayer 
alleges that the IRS denied a claim without initiating an administrative or judicial action or collecting proceeds. The 
court explained that the court's authority to award relief is limited by the extent §7623 provides relief. A 
whistleblower award under §7623 depends on the IRS commencing an administrative or judicial action and 
collecting proceeds, noted the court, and there is no authority to direct the IRS to commence such a proceeding. The 
court concluded that relief is only available if the IRS initiates an administrative or judicial action and collection 
proceedings, and because that requirement had not been met, T was not entitled to relief.  

 

107. BNA TM Weekly Report,SEC. 6015—RELIEF FROM JOINT AND SEVERAL 
LIABILITY ON JOINT RETURN Tax Court Uses Rev. Proc. 2003-61 To Deny Innocent 
Spouse Relief,(Oct. 15, 2012)  

Henson v. Comr. , T.C. Memo 2012-288 ( 10/10/12 ) : Innocent spouse relief denied for taxpayer's failure to prove 
entitlement to relief under factors outlined in Rev. Proc. 2003-61.  

Facts: Taxpayer (T) was a manager with Kansas City Southern Railroad. His wife (W) received her medical degree 
and became an independent contractor with a hospital. W later began her own medical practice. T and W married in 
1998 and had two children. T was offered a job at the company headquarters in Kansas City, but W refused to start 
her medical practice over. Tension erupted into a major altercation, T was arrested, and T and W separated. T 
rejected the job offer so that he could try to work things out with W, but T and W eventually divorced in 2009. 
There was no alimony or child support provisions in the divorce decree, and there was no provision regarding 
payment of federal tax liabilities.  

T and W had a history of tax noncompliance. T and W filed their joint returns late for 2000 through 2007, made 
partial payments, and received letters and notices of deficiency from the IRS. T and W met with an IRS revenue 
officer and entered into an installment plan in 2005. By the end of 2005, T and W still had not filed their 2003 tax 
return and made no payments towards their 2003 tax liability. In 2006, T filed a petition in Tax Court for 
redetermination of the deficiency for 2003, which was dismissed for lack of prosecution. In 2008, the installment 
agreement went awry and the IRS began garnishing T's salary except for $779 each month.  

T finally filed for innocent spouse relief for the tax years 1998 to 2007. W responded to the IRS by submitting a 
completed Form 12508, Questionnaire for Non-Requesting Spouse, objecting to T's request. The IRS denied T's 
request for innocent spouse relief. T filed a timely petition with the Tax Court seeking review of the IRS's 
determination that he was not entitled to innocent spouse relief under §6015(f).  



Holding: The Tax Court held that T was not entitled to innocent spouse relief. The Tax Court stated that T met all of 
the threshold conditions set forth in §6015(f), but T did not meet all of the requirements under Rev. Proc. 2003-61, 
2003-2 C.B. 296. The Tax Court analyzed all of the factors contained in the revenue procedure and concluded that 
two factors weighed in favor of relief (marital status and significant benefit factors), two factors weighed against 
relief (economic hardship and knowledge factors), and the remaining four factors were neutral (legal obligation, 
compliance, abuse, and mental or physical health factors). However, the court stated that T: (1) exercised 
considerable control over the household finances and decision-making; (2) contributed to the preparation of the tax 
returns; (3) failed to comply with the federal income tax laws for 1998 to 2007; (4) knew of the noncompliance 
beginning as early as 2002; and (5) persisted in a pattern of noncompliance through at least 2007. “Taking into 
account the foregoing, and considering all the facts and circumstances, we find that [T] has failed to persuade us that 
the equities weigh in his favor,” the court concluded. Therefore, T was not entitled to relief from joint and several 
liability under §6015(f), the court added.  

 

108. BNA TM Weekly Report,SEC. 6050W—RETURNS RELATING TO PAYMENTS 
MADE IN SETTLEMENT OF PAYMENT CARD AND THIRD PARTY NETWORK 
TRANSACTIONS Guidance Issued on Obligations of Payment Settlement Entities Under 
§6050W,(Oct. 22, 2012)  

Notice 2012-2 , 2012-45 I.R.B. __ (11/5/12): Guidance provided to payment settlement entities that are U.S. payors 
or middlemen regarding circumstances for which return of information is required with respect to payment to 
account maintained outside United States.  

Discussion: The IRS issued interim guidance to payment settlement entities (as defined in Regs. §1.6050W-
1(a)(4)(i)) (PSEs) who are U.S. payors or middlemen (each as defined in Regs. §1.6049-5(c)(5)) (U.S. payors) 
concerning the circumstances under which the return of information required under Regs. §1.6050W-1(a)(1) is 
required with respect to a payment to an offshore account. Notice 2011-71 , 2011-37 I.R.B. 233, states that the IRS 
intends to amend the regulations under §6050W to provide that a PSE that is a U.S. payor will only be required to 
make the return of information required under §1.6050W-1(a)(1) with respect to a payment made outside the United 
States to an offshore account if any of the following applies: (1) there is a U.S. address associated with the 
participating payee (whether a residence address or correspondence address); (2) the PSE has standing instructions 
to direct the payment to a bank account maintained in the United States; (3) the participating payee submits for 
payment in U.S. dollars; or (4) the PSE knows or has reason to know that the participating payee is a U.S. person.  

The IRS received a comment expressing uncertainty about the circumstances under which a payment is considered 
made outside the United States to an offshore account. The IRS intends to amend the regulations under §6050W to 
provide an alternative method for a PSE to determine whether it must make the return of information required under 
Regs. §1.6050W-1(a)(1). The IRS stated that alternative method will apply only to a PSE that: (1) is a U.S. payor; 
(2) makes a payment to an account maintained outside the United States by the PSE or, if the PSE does not maintain 
an account of the participating payee, makes a payment to an account maintained outside the United States by 
another financial institution (in either case without regard to whether the payment is made outside the United 
States); and (3) has reasonably determined, based on all the information obtained or reviewed in connection with the 
establishment or maintenance of the contractual relationship with the participating payee, that the participating 
payee is doing business outside the United States. In such case, the IRS added, the PSE will only be required to 
make the return of information required under Regs. §1.6050W-1(a)(1) if any of the following applies: (1) there is a 
U.S. address associated with the participating payee; (2) the PSE has standing instructions to direct the payment to a 
bank account maintained in the United States; (3) the participating payee submits for payment in U.S. dollars; or (4) 
the PSE knows or has reason to know that the participating payee is a U.S. person. A PSE will not be required to 
make the return of information required under Regs. §1.6050W-1(a)(1) if the PSE obtains from the participating 
payee a valid Form W-8 or documentary evidence establishing the payee's non-U.S. status and the PSE does not 
know that the payee is a U.S. person, the IRS concluded.  

Notice 2012-2 supplements Notice 2011-71 , but does not modify or supersede it.  



 

109. BNA TM Weekly Report,SEC. 7602—EXAMINATION OF BOOKS AND 
WITNESSES Chief Counsel's Office Updates Procedures For IRS Responses on 
Testimony, Documents,(Oct. 22, 2012)  

Notice CC-2013-001 : Procedures for preparation and review of IRS's responses to requests, demands for testimony 
and production of internal revenue records or information updated.  

Discussion: The Chief Counsel's Office updated the procedures for the preparation and review of the IRS's 
responses to requests and demands for testimony and production of internal revenue records or information in “IRS 
matters,” “non-IRS matters,” and “IRS congressional matters.” The procedures reflect changes to the IRS's Touhy 
regulations concerning the production of written records by, and the oral testimony of, its current and former 
officers, employees, and contractors, which are found at Regs. §§301.9000-1 through 301.9000-7.  

The Chief Counsel's Office provided attachments to the notice, including Exhibit 1 on procedures for testimony 
authorizations, requests and demands for testimony, responses to interrogatories, and production of documents, 
requests or demands by any party in a non-IRS matter, preparation and approval of testimony and production 
authorizations, and requests requiring additional authorization. Exhibit 2 includes procedures a delegation order 
reference chart and Exhibits 3 and 4 includes procedures on proposed IRS employee testimony authorizations. The 
Chief Counsel's Office also provided updated definitions for IRS records or information, IRS officers and 
employees, IRS contractor, a request, a demand, an IRS matter, and IRS congressional matter, a non-IRS matter, a 
testimony authorization, and an authorizing official 


