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A. Offers in Compromise

1. New Law Revamps OIC Program Effective July 16; IRS Issues Interim Guidance  [Pub. L. 109-222, section 509; Notice 2006-68]

   Effective July 16, 2006, taxpayers are subject to new rules relating to offers in compromise (OIC), as a result of changes made to Code Section 7122 by the Tax Increase Prevention and Reconciliation Act (TIPRA) in May.  As a result of these changes: 1) taxpayers submitting lump-sum offers must make a 20% non-refundable, up-front payment to the IRS; 2) taxpayers submitting a periodic-payment OIC must make a non-refundable, up-front payment, plus any other proposed payments that may be due while the IRS is evaluating the offer; and 3) an OIC application is deemed accepted if the IRS fails to act upon it within two years.

   In Notice 2006-68, the IRS provides interim rules under Code Section 7122 upon which taxpayers can rely until other regulations or other guidance is issued.  The new version of Form 656 is posted on the www.irs.gov website.

   If the taxpayer does not make the required payments, the offer may be returned to the taxpayer as unprocessable.  The IRS treats the required 20% payment as a payment of tax, rather than a refundable deposit.  If the taxpayer submits a periodic payment offer, the taxpayer must make subsequent proposed installment payments as they become due while the offer is being evaluated by the IRS.  If the taxpayer fails to make an installment payment other than the first installment, the failure may be treated as a withdrawal of the offer.  The IRS treats the installment payments as payments of tax, rather than refundable deposits.  Voluntary payments submitted in connection with an offer in compromise, to the extent they exceed the payments required, are treated as refundable deposits if they are not designated as tax payments by the taxpayer.  

   Under the revised OIC rules, a taxpayer is entitled to specify how any payment made under Code Section 7122(c)(1) is applied to the assessed taxes, penalties, interest, etc.  The specification must be made in writing when the offer is submitted or when the payment is made.  The specification should clearly indicate how the partial payment(s) should be applied to specific taxable years (or other tax periods) or to specific liabilities (e.g., income taxes, employment taxes, and trust fund recovery penalties).  Once specified, it cannot later be changed.  If not specified, the IRS will apply the payment(s) received in the best interests of the government.  
   Generally, a $150 user fee is charged for processing an OIC.  As amended by TIPRA, Code Section 7122 provides that the assessed tax or other amounts are reduced by any user fee imposed with respect to the taxpayer’s OIC.  Because a taxpayer may not specify how the $150 user fee will be applied, the IRS will apply the user fee in the best interests of the government.  The IRS may issue regulations waiving any OIC payment required under the new rules for low-income taxpayers and for offers based solely on doubt as to liability.

B. Tax Return Preparer Issues
1. GAO Releases Report on Tax Prep; Bill to Regulate Preparers Introduced

[Senate Finance Committee, 4/4/06]

   A study submitted as testimony by the Government Accountability Office (GAO) to an April 4th Senate Finance Committee hearing dubbed "Preparing Your Taxes: How Costly Is It?" painted an unattractive picture of tax professionals as its findings highlighted the nefarious side of tax preparation. That study, titled "Paid Tax Return Preparers/In a Limited Study, Chain Preparers Made Serious Errors," chronicles the missteps taken by tax preparers working in larger, chain firms. In total, 19 tax returns were prepared. And while it was stressed during the hearing that the GAO study was limited in scope, the suggestion was made that the findings could be an indication of greater misconduct.  

   Preparer Shopping 

   Unscrupulous tax preparers seem to be the product of a public wanting a bigger refund, according to Francis Degen, EA, who testified before the Finance Committee on behalf of the National Association of Enrolled Agents. "Time and time again, when our members are surveyed they relate instances of what we call 'preparer shopping' during every tax season," he told the committee. "Indeed some taxpayers gather up their tax documents and walk out because someone right down the street has guaranteed them a minimum refund amount: $1,000, $3,000 or even higher. Or the taxpayer wants the preparer to help him or her create phony business or unreimbursed employee business expenses, incorrectly report expenses or income from rental property, or not report 'under the table' income. The list goes on and on."  

Bill Introduced To Regulate Tax Prep and Certify Preparers 

     Senator Grassley has co-sponsored a bill co-authored by Senator Jeff 

Bingaman (D-NM) that would require tax preparers to take a standardized test before being able to complete a tax return. Ranking Senate Finance Committee member Max Baucus (D-MT) is also a co-sponsor of that bill and thinks certification is necessary. That bill, "the Taxpayer Protection and Assistance Act of 2005" seeks to:    

   * Establish that the IRS Office of Professional Responsibility would 

administer the regulation of paid income tax preparers.  

     * Begin requiring examinations for, and imposing continuing education 

requirements on, any advisor who prepares federal income tax returns.  

     * Require non-monetary sanctions (i.e., suspension or termination) for 

failure to comply with these regulations.  

2.  Bill to Restrict Sale by Preparers of Taxpayer Info Introduced

     (REG-137243- 02, 70 Fed. Reg. 72,954 (12/9/05))

   While the ability of a tax return preparer to solicit consent to use a taxpayer's return information remains limited under certain circumstances, such as when the taxpayer has already rejected a substantially similar request for consent, proposed regulations issued in December would allow a tax return preparer to solicit a taxpayer's consent to use tax return information under certain circumstances that the existing regulations currently prohibit. For example, if finalized, the regulations would allow tax return preparers to obtain consents to use tax return information for solicitation of services or facilities furnished by any person rather than limiting solicitations to the services or facilities offered by the tax return preparer or member of the tax return preparer's "affiliated group."  

   In reaction to the IRS allowing tax preparers to share client information with third parties if those clients sign a waiver, Representatives Pete Stark (D-CA), Jim McDermott (D-WA), Jay Inslee (D-WA), and Melissa Bean (D- IL) have introduced the "Taxpayer Privacy Act." The law, if enacted, would prevent the sale and distribution of confidential taxpayer information. The law would also prohibit tax preparers from sending returns overseas to be processed because outsourcing is analogous to the unauthorized sale and distribution of Americans' private information on the international black market.
3. United States v. Gleason, [No. 04-6360 (6th Cir. 12/29/05)]

    The Sixth Circuit held that a tax return preparer was properly subject to a permanent injunction from selling a collection of tax pamphlets and other material overstating the tax benefits of a home-based business and from selling services to customers. The court further held that the injunction was not a bar to his business since it didn't preclude other tax return preparation work. Code Section 7408.  

4. Prop. Regs Update Disclosure Rules: Require Taxpayer Consent for Outsourcing   [REG- 122380-02, 71 Fed. Reg. 6,421 (2/8/06)]

     In an attempt to protect confidential tax return information in an age 

of electronic communications, the IRS issued proposed regulations which would update existing regulations on preparer penalties for unauthorized disclosures of client tax return information.  Among other issues, the regulations address outsourcing of tax return information to preparers located within and without the United States, disclosing information to the IRS, and disclosing information to third parties. The regulations require taxpayer consent to the disclosure of information in a number of situations where consent may not have previously been required or where it may have been unclear as to whether consent was required. In conjunction with the release of the proposed regulations, the IRS also issued Notice 2005-93 which contains a proposed revenue procedure outlining the format and content of consents required under the new rules.  

     The regulations also expand the definition of tax return preparer to 

include a broader group of persons than just income tax preparers. Further, the definition of what constitutes tax return information would be significantly revised under the proposed rules. These regulations are proposed to apply 30 days after the regulations are finalized.  

 Disclosures to Return Preparers within the Same Firm

   Under the proposed regulations, if a taxpayer furnishes tax return 

information to a tax return preparer located within the United States (including any territory or possession of the United States), an officer, employee, or member of the tax return preparer may use the tax return information, or disclose the tax return information to another member of the same preparer, for the purpose of performing services that assist in the preparation of, or assist in providing auxiliary services in connection with preparing, the taxpayer's tax return. In this situation, taxpayer consent is not required for such disclosures. 

     However, if an officer, employee, or member to whom the tax return 

information is to be disclosed is located outside of the United States (or any territory or possession of the United States), the taxpayer's consent is required before any disclosure may be made.  

   There is an exception to this rule where the taxpayer initially 

provides tax return information to a tax return preparer located outside of the United States (or any territory or possession of the United States). In that case, such information may be disclosed to others within the same firm, whether within or without the United States. In this case, taxpayer consent is not required.   

   Disclosures to Other Tax Return Preparers
     Generally, preparer-to-preparer disclosures may be made without a 

taxpayer's consent where:  

     (1) the other preparer's services do not involve any substantive 

determinations or advice affecting the taxpayer's reported tax liability;  

     (2) the other preparer is located in the United States; and 

     (3) the purpose of the disclosure is for preparing, or assisting in 

preparing, a tax return, or obtaining or providing auxiliary services in connection with preparing a return.  

       OBSERVATION: The proposed regulations do not define the term 

     "substantive determination." 

     The authorized disclosures permitted under this rule include one tax 

return preparer disclosing tax return information to another tax return preparer for the purpose of having the second tax return preparer transfer that information to, and compute the tax liability on, a tax return of the taxpayer by means of electronic, mechanical, or other form of tax return processing service. Such authorized disclosures also include disclosures by a tax return preparer to an Authorized IRS e-file Provider for the purpose of electronically filing the return with the IRS.  

     Authorized disclosures also include disclosures by a tax return 

preparer to a second tax return preparer for the purpose of making information concerning the return available to the taxpayer.  

     However, as noted above, if a tax return preparer is disclosing tax 

return information to another tax return preparer for the purpose of the second tax return preparer providing substantive determinations, the taxpayer's consent is required.  

Disclosures in the Case of Related Taxpayers 

     Generally, a taxpayer's consent is not required where a preparer 

discloses or uses that taxpayer's information with respect to a related taxpayer. Under this rule, if the practitioner prepares a tax return of a second taxpayer, the preparer may use, and may disclose to the second taxpayer, in the form in which it appears on the return, any tax return information that the tax return preparer obtained from a first taxpayer if:  

     (1) the second taxpayer is related to the first taxpayer; 

     (2) the first taxpayer's tax interest in the information is not adverse 

to the second taxpayer's tax interest in the information; and  

     (3) the first taxpayer has not expressly prohibited the disclosure or use.

     For purposes of this rule, a taxpayer is related to another taxpayer if 

they have any one of the following relationships: husband and wife, child and parent, grandchild and grandparent, partner and partnership, trust or estate and beneficiary, trust or estate and fiduciary, corporation and shareholder, or members of a controlled group of corporations.   

Disclosures by Attorneys and Accountants  

   Under the proposed regulation, the penalty for disclosing tax return information does not apply to, and taxpayer consent is not required for, certain disclosures by attorneys and accountants.  In such situations, a tax return preparer who engages in the practice of law or accountancy, and prepares a tax return for a taxpayer, may use the taxpayer's tax return information, or disclose the information to another member of the tax return preparer's law or accounting firm. That preparer may then use the tax return information for the purpose of providing other legal or accounting services to the taxpayer.  

    For example, a lawyer who prepares a tax return for a taxpayer may use 

the tax return information of the taxpayer for, or in connection with, rendering legal services, including estate planning or administration, or preparation of trial briefs or trust instruments, for the taxpayer or the estate of the taxpayer. In addition, the lawyer who prepared the tax return may disclose the tax return information to another officer, employee or member of the same firm for the purpose of providing other legal services to the taxpayer. Additionally, an accountant who prepares a tax return for a taxpayer may use the tax return information, or disclose it to another officer, employee or member of the firm, for use in connection with the preparation of books and records, working papers, or accounting statements or reports for the taxpayer. In the normal course of rendering the legal or accounting services to the taxpayer, the attorney or accountant may make the tax return information available to third parties, including stockholders, management, suppliers, or lenders, consistent with the applicable legal and ethical responsibilities, unless the taxpayer directs otherwise.  

 Retention of Records 

     A tax return preparer may retain tax return information of a taxpayer, 

including copies of tax returns, in paper or electronic format, prepared on the basis of the tax return information, and may use the information in connection with preparing other tax returns of the taxpayer or in connection with an examination by the IRS of any tax return or subsequent tax litigation relating to the tax return. No taxpayer consent is required in this case.  

Lists for Solicitation of Tax Return Business 

     No taxpayer consent is required where a tax return preparer compiles 

and maintains a separate list containing solely the names, addresses, e- mail addresses, and phone numbers of taxpayers whose tax returns the tax return preparer has prepared or processed.  

   This list may be used by the compiler solely to contact the taxpayers 

on the list for the purpose of offering tax information or additional tax return preparation services to such taxpayers.    

   Under the proposed regulations, the compiler of the list may not 

transfer the taxpayer list, or any part thereof, to any other person unless the transfer takes place in conjunction with the sale or other disposition of the compiler's tax return preparation business. A person who acquires a taxpayer list, or a part thereof, in conjunction with a sale or other disposition of a tax return preparation business is subject to the provisions of the proposed rules with respect to the list. The term "list," includes any record or system whereby the names and addresses of taxpayers are retained.  

Disclosures Relating To Quality or Peer Reviews 

   The disclosure rules do not apply to any disclosure for the purpose of 

a quality or peer review to the extent necessary to accomplish the review. A quality or peer review is a review that is undertaken to evaluate, monitor, and improve the quality and accuracy of a tax return preparer's tax preparation, accounting, or auditing services.  

   For this purpose, a quality or peer review may be conducted only by 

attorneys, certified public accountants, enrolled agents, and enrolled actuaries who are eligible to practice before the IRS.

Disclosure of Tax Return Information Due to a Tax Return Preparer’s Incapacity or Death  

   In the event of incapacity or death of a tax return preparer, 

disclosure of tax return information may be made for the purpose of assisting the tax return preparer or his legal representative (or the representative of a deceased tax return preparer's estate) in operating the business. In this case, taxpayer consent is not required. Any person receiving tax return information as a result of this rule is considered a tax return preparer for purposes of the tax return disclosure rules. 

 Disclosures to Third Parties 

     Practitioners may be asked to provide mortgage lenders and other 

creditors with taxpayer information. While, the proposed regulations address whether or not consent from the taxpayer is required for the disclosure of information to third parties, the regulations are somewhat vague in this area. For example, the proposed regulations provide that, in the normal course of rendering legal or accounting services to the taxpayer, an attorney or accountant may make tax return information available to third parties, including stockholders, management, suppliers, or lenders, consistent with the applicable legal and ethical responsibilities, unless the taxpayer directs otherwise. Under the regulations, providing such information does not require formal taxpayer consent. However, the proposed regulations do require formal taxpayer consent where a taxpayer requests the return preparer to provide tax return information to third parties not in the normal course of rendering legal or accounting services.  

     OBSERVATION: In informal conversations with Kleinrock Publishing, the 

IRS would not confirm or deny that formal taxpayer consent is  required when providing mortgage lenders with client tax return information. If providing such information falls under the rules relating to providing services to the client in the normal course of  rendering legal or accounting services, then no formal consent would  be required. The IRS indicated that this might be an area in need of      clarification in the final regulations and requested practitioner comments on the subject.   

Taxpayer Consent   

   Unless taxpayer consent is specifically not required under the proposed 

regulations, a tax return preparer may not disclose or use a taxpayer's tax return information before obtaining consent from the taxpayer. The consent must be knowing and voluntary. For example, a tax return preparer may not condition its provision of preparation services upon the taxpayer's consenting to a use of the taxpayer's tax return information. Generally, conditioning the provision of services on the taxpayer's furnishing consent will make the consent involuntary, and the consent will not satisfy the requirements of the proposed regulations.   

     A tax return preparer may condition its providing tax preparation 

services upon a taxpayer's consenting to disclosure of the taxpayer's tax return information to another tax return preparer for the purpose of performing services that assist in the preparation of, or providing auxiliary services in connection with the preparation of, the tax return of the taxpayer.  

     In Notice 2005-93, the IRS provides a proposed revenue procedure which provides the form and content of taxpayer disclosures.     

Timing and Duration of Consent  

   As noted above, a taxpayer must generally provide written consent 

before a tax return preparer discloses or uses the taxpayer's tax return information. A tax return preparer may not request a taxpayer's consent to use or disclose tax return information after the tax return preparer provides a completed tax return to the taxpayer for signature.  

     With regard to tax return information for each income tax return that a 

tax return preparer prepares, if a taxpayer declines a request for consent to the use or disclosure of tax return information, the tax return preparer may not make another request to obtain consent for a purpose substantially similar to that of the rejected request.  

     No consent to the use or disclosure of tax return information may be 

effective for a period longer than one year from the date the taxpayer signed the consent.  

5. IRS Clarifies Signature Requirements for Tax Return Preparers
    [Clarification of Notice 2005-54, 2004-33 I.R.B. 209] 

  Previously, the IRS stated that paid tax return preparers are permitted to sign original returns, amended returns, or requests for filing extensions by rubber stamp, mechanical devices such as signature pens, or computer software program. According to the IRS, practitioners have questioned why the IRS has returned certain extension requests, particularly Form 2758, Application for Extension of Time to File Certain Excise, Income, Information, and Other Returns, and Form 8800, Application for Additional Extension of Time to File U.S. return for a Partnership, REMIC, or for Certain Trusts, requesting an original signature.  

  The IRS explained that that the policy change regarding the tax preparer's ability to sign returns by alternate means only applies when the preparer signs as an income tax return preparer, and not when the preparer signs on behalf of the taxpayer. Forms 2758 and 8800 do not include a separate signature line for paid tax preparers and require an original signature, the IRS stated.  

  In practical terms, only those documents that include a separate signature line for a paid tax preparer may be signed using an alternative means of signature. When the form requires only one signature, the signature must be done manually.  

  The IRS said that it will accept as timely any rejected extension form which is returned with an original, manual signature. A penalty will be imposed only if the return is not filed by the extension date.  

6. IRS Recommends Significant Changes to Circular 230

    [REG- 122380-02, 71 Fed. Reg. 6,421 (2/8/06)]

   The IRS has issued proposed regulations modifying the regulations 

governing practice before the IRS. The regulations are in response to comments received on proposed regulations issued in 2002.  

   The proposed regulations clarify the definition of practice before the 

IRS by providing that the rendering of written advice with respect to any entity, transaction plan or arrangement, or other plan or arrangement having a potential for tax avoidance or evasion, is practice before the IRS that is subject to Circular 230.  

   The proposed regulations would revoke the current rule under which an 

individual who is not otherwise a practitioner may represent a taxpayer during an examination if that individual prepared the return. According to the IRS, the current rule is inconsistent with the requirement that all individuals permitted to practice before the IRS must demonstrate their qualifications to advise and assist persons in presenting their cases to the IRS. Further, under the proposed regulations, an unenrolled return preparer would no longer be able to negotiate with the IRS on behalf of a taxpayer during an examination. If the taxpayer provides specific authorization for an unenrolled return preparer to receive confidential tax information from the IRS, the preparer would be allowed to assist in responding to questions regarding a taxpayer's return and to accompany a taxpayer to an examination.  

   The proposed regulations preclude a practitioner from charging a 

contingent fee for services rendered in connection with any matter before the IRS, including the preparation or filing of a tax return, amended tax return, or claim for refund or credit. A practitioner may, however, charge a contingent fee for services rendered in connection with the IRS's examination of, or challenge to, an original tax return. Contingent fees also may be charged for services rendered in connection with a judicial proceeding arising under the federal tax laws. 

   Under the proposed regulations, a practitioner who is not compliant 

with the practitioner's own tax obligations may be subject to an expedited disciplinary proceeding. Also, a practitioner who has been found by a court of competent jurisdiction to have advanced frivolous arguments or advanced arguments primarily for delay, either relating to a taxpayer's tax liability or relating to the practitioner's own tax liability, will be subject to an expedited disciplinary proceeding.  

   The proposed regulations will be effective when finalized. 

7. Details Released for Directing Mail to IRS Chief Counsel

    [IR-2006-138 (9/1/06)]

   Last June, many IRS personnel were displaced as a result of severe flooding in Washington, DC.  The IRS is now clarifying where different types of correspondence to the IRS Office of Chief Counsel should be directed during the temporary closure of the main IRS building.

   Generally, all matters to be transmitted by the US Postal Service or a private delivery service intended for Chief Counsel personnel who have been temporarily displaced as a result of flooding in June should continue to be addressed as follows: (Name), (Title), IRS, Office of Chief Counsel (Office Symbols), 1111 Constitution Ave., NW (Room No), Washington, DC, 20224.
The IRS mail contractor will receive, sort and deliver mail addressed as above to personnel in the Office of Chief Counsel at CM #4 in Crystal City or other temporary locations.

   There are 3 exceptions to the use of the above address:

1) For all requests for changes of method of accounting under the jurisdiction of Income Tax & Accounting, direct mail to PO Box 14095, Ben Franklin Station, Washington, DC  20044.

2) For all requests as described in Rev. Proc. 2006-1, other than changes in a method of accounting under the jurisdiction of Income Tax & Accounting, direct mail to PO Box 7604, Ben Franklin Station, Washington, DC  20044.

3) For user fee items, service of process and other items intended for the Office of Chief Counsel personnel in Crystal Mall #4 that were previously hand delivered to the courier’s desk at 1111 Constitution Ave, the hand delivery address is now Courier’s Desk, Room 108, First Floor, Crystal Mall #4, 1941 Jeff Davis Hwy, 1901 S. Bell Street, Arlington, VA.

C. New and Revised Forms

1. Revised AMT Form Reflects Gulf Opportunity Zone Act Changes     
    [Instructions for Form 6251]

  The IRS issued a revised version of instructions for Form 6251, Alternative Minimum Tax – Individuals, to take into account the latest tax changes made by the Gulf Opportunity Zone Act of 2005. The instructions reflect the fact that interest on qualified Gulf Opportunity Zone (GO Zone) bonds is not a tax preference item and should not be included on line 11, listing interest from private activity bonds. The instructions also clarify that no alternative minimum tax (AMT) adjustment is required for depreciation of qualified GO Zone property that is eligible for the special depreciation allowance.  

   The domestic production activities deduction under Code Section 199 is not taken into account in figuring out the alternative tax net operating loss deduction (ATNOLD). Moreover, the 90 percent limit on the ATNOLD does not apply to the portion of an ATNOLD attributable to qualified GO Zone losses. Such portion can be applied to offset up to 100 percent of alternative minimum taxable income, figured without regard to the ATNOLD and the domestic production activities deduction.  

  Finally, the exemption amount on Form 8914, Exemption Amount for Taxpayers Housing Individuals Displaced by Hurricane Katrina, that is allowable for the regular tax if a taxpayer provided housing for a person displaced by Hurricane Katrina is also allowable for the AMT

2. IRS Releases Schedules M-3 for Insurance and S Corporations
    [Form M-3]

  The IRS released draft Schedules M-3 and instructions for corporations that file Forms 1120PC, 1120L and 1120S. When finalized, these Schedules M- 3 will be used by property and casualty insurance corporations, life insurance corporations, and S corporations that have total assets of $10 million or more, starting with tax years ending on or after December 31, 2006.  

  Schedule M-3 increases transparency of compliance risk in income tax return filings by requiring affected companies to provide a more detailed reconciliation between financial accounting net income and taxable income than in the past. In coming months, IRS and Treasury plan to meet with affected stakeholder groups to discuss the new Schedules M-3 and instructions. It is expected that the schedules will be finalized this coming summer.  

  During the first year taxpayers are required to file Schedule M-3, certain portions will be optional as was the case with Schedule M-3 for C corporation Form 1120 filers.  

3. Six-Month Extensions Available to Most Taxpayers in 2006
[T.D. 9229, 70 Fed. Reg. 67,356 (Nov. 7, 2005); REG- 144898-04, 70 Fed.                                     Reg. 67,397 (11/7/05); IR-2005-131(Nov. 4, 2005)]

     The IRS is streamlining extension procedures for individuals and most 

non-corporate entities, including partnerships and trusts, by providing these taxpayers with automatic six-month extensions of time in which to file their returns. Under temporary regulations issued earlier this month, eligible taxpayers can obtain a six-month extension by filing a single request.  As a result of the new regulations, which apply to extensions filed after December 31, 2005, <2> several existing forms are being eliminated.  

Individuals 

     Starting with 2005 tax returns, individuals can use Form 4868, 

Application for Automatic Extension of Time To File a U.S. Individual Income Tax Return, to get an automatic six-month extension of time. Form 2688, which taxpayers previously used to request a second extension, is now obsolete.   

Partnerships, REMICs, and Trusts 

     The regulations allow partnerships, real estate mortgage investment 

conduits (REMICs) and certain trusts to file an automatic six-month extension of time on one application, the new Form 7004. As a result, Form 8736, Application for Automatic Extension of Time to File U.S. Return for a Partnership, REMIC, or for Certain Trusts, and Form 8800, Application for Additional Extension of Time to File U.S. Return for a Partnership, REMIC, or for Certain Trusts, are now obsolete.  

     The preamble to the regulations note that because the six-month 

automatic extension is available for returns of pass-through entities, some taxpayers may not receive information returns from the pass-through entities that they need to complete their own income tax returns before those returns are due. For example, an individual taxpayer who obtains a six-month extension of time to October 15 to file Form 1040 may not receive a Schedule K-1 from a partnership in which the taxpayer holds an interest in until after the partnership files its Form 1065 on its extended due date of October 15.  

     The IRS noted that this situation could potentially result in taxpayers 

filing an increased number of amended income tax returns. The IRS is requesting comments as to whether pass-through entities should have a shorter extension period than their partners or shareholders. The IRS also encouraged pass-through entities that request an extension of time to minimize the impact that such an extension would have on their partners' or members' ability to timely file.     

Certain Employee Plan Returns 

     The temporary regulations allow administrators and sponsors of employee 

benefit plans subject to Employee Retirement Income Security Act of 1974 (ERISA) to report information concerning the plans and direct filing entities to use a new version of Form 5558, Application for Extension of Time To File Certain Employee Plan Returns, for an automatic two and one- half-month extension of time to file. Form 5558 no longer requires taxpayers to provide an explanation of the need for the extension of time to file or a signature.   

Corporations   

   The regulations do not change the rules for filing extensions for 

corporate income tax returns. However, the regulations do change the title to and appearance of Form 7004, Application for Automatic Extension of Time To File Corporation Income Tax Return. Taxpayers filing certain other types of returns will now use Form 7004 to request an automatic six-month extension of time to file. The new Form 7004 will be titled, Application for Automatic 6-Month Extension of Time to File Certain Business Income Tax, Information, and Other Returns.   

Miscellaneous 

      Under the regulations, taxpayers that previously requested additional 

time to file certain excise, income, information, and other returns by submitting Form 2758, Application for Extension of Time To File Certain Excise, Income, Information, and Other Returns, may request an automatic six-month extension of time to file by filing the new Form 7004. Such taxpayers include those filing Form 1041, Form 706-GS(D), Form 706-GS(T), and Form 1042. Form 2758 is now obsolete.  

     The temporary regulations also allow donors who do not request an 

extension of time to file an income tax return to request an automatic six- month extension of time to file Form 709, United States Gift (and Generation-Skipping Transfer) Tax Return by filing a new version of Form 8892, Payment of Gift/GST Tax and/or Application for Extension of Time to File Form 709. Form 8892 no longer requires an explanation of why the extension is necessary and no longer requires a signature.  

4. IRS Simplifies Employment Tax Filing Requirements for Small Employers   [Form 944]

     New rules aimed at significantly reducing the employment tax filing 

burden of small businesses took effect as of the beginning of the year. These rules, issued in the form of temporary and proposed regulations, will reduce the burden on eligible small employers who file quarterly returns reporting little or no employment tax due. Most of these employers will now be able to make a single payment with an annual return rather than making monthly or semi-weekly deposits and filing Form 941, Employer's Federal Quarterly Tax Return. The annual return will be made on a new form – Form 944, Employer's Annual Federal Tax Return. The IRS notes that this new form will not replace Form 943, Employers Annual Return for Agricultural Employees, or Form 1040 Schedule H, Household Employment Taxes.  

     The new rules affect employers whose estimated annual employment tax liability is $1,000, or less. According to the IRS, the Form 944 program is expected to affect nearly 950,000 small business owners.   

   Under the regulations, Form 944 generally will be due January 31 of the year following the year for which the return is filed. If the employer timely deposits all accumulated employment taxes on or before January 31 of the year following the year for which the return is filed, then the employer will have ten extra calendar days to file Form 944. 

D. Installment Agreements
1. Installment Agreement User Fees Set to Increase in 2007
    [REG-148576-05, 71 Fed. Reg. 51,538 8/30/06]

   The IRS has issued proposed regulations which will change installment agreement user fees.  Since the user fees were implemented in 1996, the IRS has charged taxpayers $43 to enter an installment agreement and $24 to restructure an installment agreement or reinstate an installment agreement that is in default.

   A recent review of the installment agreement program showed that the full cost of an installment agreement is $105 and that $45 is the full cost of restructuring or reinstating an installment agreement.  The proposed regulations increase the fees to bring them in line with actual costs.  However, the proposed regulations also suggest charging only $52 for entering an installment agreement if the taxpayer pays by a direct debit from his/her bank account.  The IRS would still charge $45 to restructure or reinstate an installment agreement regardless of the payment method.

   The increase in fees would generally be effective January 1, 2007.

E: Electronic Filing

1. Temp. Regs Aim to Make Electronic Filing Easier [.D. 9264, 71 Fed. Reg. 30,591 (5/30/06), REG-134317-05, 71 Fed. Reg. 30,640 (5/30/06)]

   Under various Code Sections, current regulations require taxpayers to 

include a statement on or with their federal income tax returns. These regulations often require taxpayers to include detailed amounts of information in these statements, or do not clearly specify the required information. Additionally, the current regulations also have impediments that prevent corporate taxpayers from submitting these statements as part of an electronically filed federal income tax return.  

     The IRS has concluded that it is not useful to require taxpayers to 

attach such statements to the returns of taxpayers. As a result, the IRS has now issued revised regulations that make changes in more than 20 regulations involving corporate and shareholder reporting requirements. A number of the revisions apply to rules governing corporate transactions, such as transfers to a corporation, mergers, spin-offs, or liquidations.  

    The revised regulations simplify or clarify the reporting requirements 

for attaching detailed information about a particular transaction. The revised regulations also eliminate the reporting requirements for certain distributions or exchanges for many shareholders and security holders that receive stock or securities in those transactions. The revised regulations now only require a "significant holder" to file such a statement. In the case of stock, a "significant holder" is defined as a holder of stock of a corporation who owns either 5 percent or more of a public company or 1 percent or more of a privately held company. In the case of securities, a "significant holder" is a holder of securities of a corporation if at the time of the distribution or exchange such holder owns securities with a basis of $1 million or more. Also, the revised regulations will reduce the reportable information to four items – (1) the name and employer identification of the company; (2) the date of the asset transfer; (3) the fair market value and basis of the assets transferred; and (4) the date of any IRS private letter ruling. According to the IRS, as a result of the revised regulations, many shareholders will have no reporting requirement at all.  

     The revised regulations also eliminate several requirements for 

taxpayers to provide their signatures, allowing more taxpayers to file their returns electronically.  

     Additionally, the IRS issued a revenue procedure, Rev. Proc. 2006-83, 

which eliminates the requirement, found in three revenue procedures, Rev. Proc. 1989-56, 1989-2 C.B. 643, Rev. Proc. 1990- 39, 1990-2 C.B. 365, and Rev. Proc. 2002-32, 2002-1 C.B. 959, that the common parent of a consolidated group sign a statement the group is required to attach on or with its federal income tax return in order to obtain the consent of, or seek a waiver from, the IRS without having to file a ruling request.  

2. IRS Provides Requirements for Obtaining E-file Waivers          
    [Notice 2005-88, 2005-48 I.R.B 1060; IR-2005-133 (11/10/05)]

     In early 2005, the IRS issued temporary regulations that require certain
large corporations, electing small business corporations, and certain exempt organizations, beginning in 2006, to electronically file their income tax or annual information returns. The regulations permit the IRS to waive the electronic filing requirement if the taxpayer demonstrates that undue hardship would result if it were required to file its return electronically.  

     The IRS has now issued guidance on steps corporations, electing small 

business corporations, and tax-exempt organizations can take to request a waiver of the requirement to electronically file certain returns. Under Notice 2005-88, taxpayers can request waivers from the electronic filing requirement in situations: (1) where the taxpayer cannot meet electronic filing requirements due to technology constraints; or (2) where compliance with the requirements would result in undue financial burden on the taxpayer.  

     To request a waiver, the taxpayer must file a written request containing the following information: (1) a notation at the top of the request stating, in large letters, "Form 1120 e-File Waiver Request," "Form 1120S e-File Waiver Request," "Form 990 e-File Waiver Request," or "Form 990-PF e-File Waiver Request;" (2) the taxpayer's name, tax identification number, and mailing address; (3) the type of form for which the waiver is requested; (4) the taxable year for which the waiver is requested; (5) the value of the taxpayer's total assets at the end of the taxable year as reported (or to be reported) on the entity's Forms 1120, 1120S, 990, or 990-PF; (6) a detailed statement listing the steps the taxpayer has taken in an attempt to meet its obligation to timely file its return electronically, why the steps were unsuccessful, and an explanation of the undue hardship that would result from compliance; (7) a statement as to what steps the taxpayer will take to ensure that it will be able to file future returns electronically; and (8) a statement signed by an officer authorized to sign the return containing specific language providing for a declaration on penalties of perjury.  

     The Notice also provides guidance for the timely filing of rejected e- 

file returns.  
F. IRS Warns Taxpayers of E-mail Scams Using IRS Name or Logo

  Because the IRS has recently seen an increase in complaints about bogus e-mails, designed to trick the recipients into disclosing personal and financial information that could be used to steal the recipients’ identity and financial assess, the IRS is cautioning taxpayers to be wary of bogus e-mails claiming to be from the IRS.

  The current scams advise recipients that they are due a federal tax refund, and direct them to a Web site that appears to be a genuine IRS site, and contains forms or interactive Web pages similar to IRS forms but which have been modified to request detailed personal and financial information.  E-mail addresses ending with “.edu” – involving the education community – currently seem to be heavily targeted.

  The IRS is reminding taxpayers that it does not send out unsolicited e-mails or ask for detailed personal information via e-mail, nor does it ask for PIN numbers, passwords or similar secret access information.

G. Penalties

1. Rules on Preparer and Accuracy-Related Penalty Disclosure Updated

    [Rev. Proc. 2005-75, 2005- 50 I.R.B. 1137]

       In Rev. Proc. 2005-75, the IRS updates Rev. Proc. 2004-73, 

2004-51 I.R.B. 999, and identifies circumstances under which the disclosure on a taxpayer's return with respect to an item or a position is adequate for the purpose of reducing the understatement of income tax penalty under Code Section 6662 and for the purpose of avoiding the preparer penalty under Code Section 6664. Specifically, Rev. Proc. 2005-75 clarifies that the provision relating to intentionally disregarding regulations, and not the negligence provision, of the Code Section 6662 accuracy penalty is subject to an adequate disclosure exception.  

     Rev. Proc. 2005-75 also highlights the revised threshold for determining

whether an understatement is substantial for certain companies. The revenue procedure adds a new paragraph cautioning that the entry of an amount on a line will not provide adequate disclosure when an understatement arises from a related party transaction. Another new paragraph cautions that the entry of an amount on a line in conformity with Rev. Proc. 2005-75 will not constitute adequate disclosure for the accuracy-related penalty if the item or position is attributable to a tax shelter or if it does not have a reasonable basis and supporting records.  

   Finally, the revenue procedure incorporates changes concerning the 

amount that a donor may deduct for a charitable contribution of a qualified vehicle, boat, or airplane having a value of more than $500. Under that provision, there is no adequate disclosure unless a contemporaneous written acknowledgment is obtained from the donee organization and attached to the return.  

H: Tax Crimes

1. Criminal Tax Indictments Announced for KPMG Individuals Involved in               

     Illegal Tax Shelters [Justice Department News Release (10/17/05)]

   The Justice Department and the IRS recently announced that 19 individuals have been indicted in the largest criminal tax case ever filed in connection with the designing, marketing, and implementation of tax shelters by KPMG LLP. These individuals are charged with conspiracy to defraud the IRS, tax evasion, and obstruction of the tax laws. According to the Justice Department and the IRS, the tax shelters generated at least $11 billion in fraudulent phony tax losses and resulted in at least $2.5 billion in tax evaded by wealthy individuals.  

   The indictment charges the former deputy chairman of KPMG, several former heads of KPMG's tax practice, the former chief financial officer of KPMG, the former head of KPMG's department of professional practice, a former KPGM associate general counsel, a former tax partner in a prominent law firm in New York, and numerous other former KPMG tax partners.  

    According to the Justice Department, these individuals failed to register the tax shelters with the IRS and supplied evasive testimony and misleading documentation regarding KPMG's involvement with the tax shelters.  

KPMG Deferred Criminal Prosecution on Tax Shelters Through $456 Million Fine 

  KPMG L.L.P. has admitted to criminal wrongdoing and agreed to pay $456 million in fines, restitution and penalties as part of an agreement to defer prosecution of the firm relating to the design, marketing, and implementation of fraudulent tax shelters.    In addition to the agreement, nine individuals - including six former KPMG partners and the former deputy chairman of the firm - are being criminally prosecuted in relation to the multi-billion dollar criminal tax fraud conspiracy. All of these charges are related to the design, marketing, and implementation of fraudulent tax shelters, which, according to the IRS, cost the United States at least $2.5 billion dollars in evaded taxes.  
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